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TO 


| My Lord KAIMS. 


MY LORD, 
TAKE the liberty of dedicating 
I theſe papers to your lordſhip, as 
to the perſon, who not only led me 
into the general train of enquiry con- 
tained in them, but to whom any 

merit that may be found in the con- 
duct of the particulars of that enqui- 
ry, juſtly belongs. 
I know not [AE I ſhould 3 
moſt ſhame, or moſt vanity from 
this confeſſion; but I feel fo much 
of the latter, that I am perfectly in- 
different as to the other. 
As the following thoughts were 
direfied by your lordſhip, and were 
* of them reviſed by the greateſt 
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genius * of our age, I have ventured 
to publiſh them to the world: I flat- 
ter myſelf they may prompt others, 
who have had advantages in any de- 

gree ſimilar to thoſe I have had, to 
trace the laws of their country with 
more ſucceſs, than it has been in wy | 


power to do. 


Many of your lordſhips papers „ 
yet unpubliſhed, though they were 


open to me, may give room for the 


publick to flatter itſelf, that whatever 
is deficient or erroneous in the fol- | 


lowing ſheets, will be amply ſupplied. | 


by your lordſhip. 


I have the honour to be, with very 
ava 2285 and gratitude, 


Lour la $ obliged, 
And moſt obedient 


Humble ſervant, | 


The Aurnox. 


[ as Puwa _ * 


* E following chapters contain an 

attempt, to trace from the earlieſt 
feudal times, the great out-lines of the 
laws which relate to land property, in 
England and in Scotland, ſo far as they 
are derived from a feudal origin, 


The progreſs of theſe laws, however 
little attended to, is in both countries uni- 


form and regular, advances by the ſame 


ſteps, goes in almoſt the ſame direction, 
and when the laws ſeparate from each 
other, there is a degree of ſimilarity even 
in the very ſeparations. 


The rights affecting land property, have 
chiefly diſtinguiſhed the feudal from all 
other laws. Many of thoſe rights diſtin- 
guiſhed in that manner, now prevail 
amongſt us, and the remains of many 
more, may ſtill be ſeen and felt. 


Such a progreſs is the more to be at- 
tended to, becauſe until the ſubjects of 
both countries have a knowledge of each 
| | others 
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others laws, there never will be a perfect 


union of the two kingdoms. 


Will a ſubject of the one country lend 
money in the other, when he knows not 


by what proceſs he is afterwards to recover | 
it? Will he buy land in the other country, 
when he knows not what ſecurity he is to 
have in his purchaſe? An inhabitant of 
Northumberland makes no ſcruple to buy | 


an eſtate in Middleſex or Kent, who yet 


will not buy the next field to him on the 


north of the Tweed, and people on this 
ſide of the border, make as little ſcruple 


to lend their money on eſtates, at the moſt - 


northern extremities of Scotland, who yet 
will not truſt a ſhilling, on a Northumber- 


land ſecurity, at their door. 


1 am far from thinking our old laws 
in Scotland, ſhould upon every occa- 
ſion be overturned, to make way for an 


union with the laws of England. The 
following papers will ſhow, that the for- 
mer approach to the latter of their own 
accord, and that the legiſlature need only 


let them decay by degrees, inſtead of deſ- 


troying them at once. 
The 
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The following papers were, however, 
Z undertaken with another, and a more ex- 
7 tenſive deſign. . 


Y The ſpirit of laws firſt ſuggeſted in 
PFrance, and the conſiderations upon for- 


feiture firſt ſuggeſted in England, that it 
was poſſible to unite philoſophy and hiſ- 


tory with juriſprudence, and to write even 


upon a law ſubject like a ſcholar and a 


gentleman. 


That diſcovery being made, it appeared, 


that a law, once ſo univerſal, and ſtill fo 
much revered, during the progreſs of 
which, men arrived from the moſt —_ 


to the moſt poliſhed ſtate of ſociety; 


law which has been the cauſe of the 3 


eſt revolutions both civil and military; a 


law connected equally with the manners 
and with the governments of modern 


Europe; deſerved an enquiry in the re- 
publick of letters, independant of the Pre- 


ſent and particular uſe of that enquiry, 
in wy particular kingdom. 
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|. Hiſtory 0 the Introduction of the 


F dl Syſtem into Great Britain, 


the Feudal Laws. derived their origin 
from the ancient Germans; under 
which denomination were comprehended 
all the northern nations on the continent, 


who, in vaſt bodies, quitted their native 


= marſhes and forreſts, and overrunning the 


Roman empire, ſettled in it. 


Vet in hiſtorical relations of theſe nati- 
ons, while they were in their own country, 
we are not to expect relations of the Feu- 


dal Law; for during that period it exiſted 


not among them: A ſpecies rather than a 
peculiarity of manners and inſtitutions, may 
however be obſerved while they were at 
home, which, added to a perfect peculiarity 
of ſituation when they ſettled in the con- 
quered countries, was the cauſe of a ſyſtem 
of laws and politicks, the moſt peculiar 
that ever appeared in the hiſtory of man- 
kind; a ſyſtem eſtabliſned by every one of 
thoſe nations, however different in their 
B 8 dialects, 


Introduftion 
dialects, ſeparated by ſeas and mountains, 


unconnected by alliances, and often at en- 
mity with each other. 
The thought 'of diſtributing among a 


people the lands they have con- 
and of annexang to the gift, a con- 


conquer 
quered, 


dition of military ſervice, is in itſelf an ex- 
ceeding ſimple one; accordingly we learn 
from hiſtory, it has been often reduced in- 


to practice, as among ſome of the Roman 
colonies on the confines of the Roman em- 
pir e, among the Timarriots in the Turkiſh 
empire, and among other nations: But 
there were peculiarities attending the con- 


queſts of the German nations, which never 


did attend thoſe of any other conquering 


people; and without a peculiarity of cauſe, 


there never will be a peculiarity of effect. 
The Greek and Carthaginian colonies 
came from republicks; if they did not pre- 


ſerve a dependance on their native country, 
they at leaſt preſerved a great connection 
with it: They went out in ſmall bodies, 
and as ſuch they formed themſelves into 
republicks. Equality among the citizens 


had been a rooted and political principle 


with them at home, it became now, from 


their 


ons AA. as a. 


/ Trudal Syſtem. 
their ſituation, ſtill more the natural and 
conſiſtent principle of their union. 
The various conqueſts of Aſia by Aſia- 


ticks, have been made for one man, and 


not for a people, and therefore ſtanding 
armies have always been kept up to ſecure 


them. 


In the conqueſt of ate by Alexander, 
neither he nor his army ſought for habi- 
tations, but for dominion and glory : That 
dominion was preſerved by armies and ci- 
ties, he and his ſucceſſors were honoured 
with the names of the cities, and together 
with the ancient revenues of the ſtate, re- 


ſerved to themſelves the military and politi- 


cal adminiſtration: The armies found a re- 


fuge in the cities for themſelves and their 


plunder, but the ancient inhabitants pre- 
ſerved their land property and their laws. 
The Hebrews in Canaan followed diffe- 
rent principles of conqueſt; they extirpated 
the ancient inhabitants, inſtead of aſſoci- 
ating with them. 
The modern European colonies are e kept 
in ſubjection, not only to their native coun- 
try, but even ſometimes to particular bodies 
of merchants in it. They are conſidered 
merely as inſtruments of commerce, and are 
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cherefore in general left to be regulated by 
the laws and police which chance to prevail 
in the different countries from which they 
are ſent: Their principles of ſettlement are 
not determined by the natural circumſtan- 
ces of the ſettlement itſelf, but by the views 
with which they are ſettled. 

The Romans, who extended their em- 


pire further than all other nations, pre- 
| ſerved their conqueſts too by colonies ; but 


as the members of them were for a long 


time taken from the dregs of the people, 


they went out without any extenſive ſub- 


_ ordination; afterwards when the ſoldiers 
conſtituted the colonies, and paid military 
ſervice in return for their lands, they had 


indeed a regular ſubordination; but then 


their connection with their native coun- 
try was not broken, and beſides they were 
in continual danger from incurſions of the 
enemy: In theſe circumſtances, it was not 


natural the poſſeſſions ſhould be hereditary; 
for in the ſucceſſion to a vacant poſſeſſion, 


bravery, where bravery was ſo neceſſary, 


would be preferred to the relations of 
blood; nor would the preference be com- 
plained of by men having connections with 
another country, and ſtill conſidering Rome 


„ INES: oe Ec 


of Feudal Syſtem. 
as the ſeat of their for tunes. Accordingly 


none of the lands given under the condition 


of military ſer vice, to the members of theſe 
colonies, went in deſcent; a few given by 
the emperor Severus excepted, and which 
rather were ordered to deſcend, than in re- 


ality ever deſcended to heirs. 


In almoſt all thoſe various tranſmigra- 
tions, it is obſervable, that the conquerors 
either conformed to the civil laws of the 


conquered people, if they left a people at all; 
reſerving to themſelves the political and mi- 


litary adminiſtration; or they retained their 


own laws among themſelves, leaving to the 
| conquered people the enjoyment of theirs. 
The reaſon was, a contrary regulation 


would have been either impoſſible for them 


to compals, or uſeleſs when compaſſed. 


On the other hand, in every one of thoſe 
various circumſtances, the ſituation of the 
Germans was different: As there was no 
general ſyſtem of government in their own 


country, they had been ſubjected in their 
various diſtricts, to that chieftain, who 


could do them moſt good or moſt hurt: 


When they iſſued abroad then, they went 


rather as a band of independant clans, than 


of independant members, with a ſpirit of 
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oligarchy, and not of equality. — Simple 
both in their manners and in their views, 
they could have no conception of a ſtand- 
ing army, with the expence, and diſcipline, 
and reſources neceſſary to ſupport it: On 


the contrary, having quitted their ] 


country in vaſt bodies from neceſſity, and 
being in queſt merely of a habitation, they 
took up with the more ſimple thought, 
of ſpreading themſelves all over the coun- 
try, among the ancient inhabitants. — As 


the nations they conquered were more nu- 3 


merous, ſo were they likewiſe more poliſh- 
ed, and expert in arts than themſelves; | 
therefore they durſt not put ſuch nations'to 
the ſword, —Unacquaintedeven with com- 
merce itſelf, they were ſtill more unac- 
quainted with the refinement of being made 
the inſtruments of it to others. — As long 
as the moſt diſtant views to their native 
country remained, and as long as conti- 
nual danger obliged them to be ready for 
continual defence, the poſleſſions 1t 1s true, 
upon the death of tenants, could not regu- 
larly deſcend to their heirs, who perhaps 
were not able to defend them, but would 
be given to thoſe in general, who appear- 
ed the moſt likely to be able to do fo; yet 
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„ 
when in courſe of time that connection 
came entirely to ceaſe, and this bravery 
was not fo continually neceſſary, then the 
poſſeſſions we are ſpeaking of, in contra- 


XZ diction to all others in the hiſtory of the 


world, which have any reſemblance to feu- 
dal ones, became hereditary.—Being an 
army, theſe conquerors naturally fell into 


a ſubordination in their fettlement : Vali- 


ant, their genius as well as ſituation led 


them to inſtitutions, which made it an obli- 


gation upon almoſt the whole body, ta be 


ready at a military call; and that ſettlement, 
ſubordination, and obligation to military 


ſervice carried in themſelves a ſyſtem of 


laws, without the plan of a legiſlator, 


which, however the laws of the conquer- 


ed people might for ſome time ſubſiſt, could 


not in the end but ſwallow up all the 
laws of all the countries where it came. 

Naturally fond of the inſtitutions of our 
anceſtors, we are apt to make this ſyſtem 
the reſult of the moſt conſummate political 
prudence and refinement: But regular and 
extenſive as the fabrick became, it was no 
more originally than the very natural con- 
ſequence of very natural cauſes: In invent- 


ing other cauſes, we only deceive ourſelves, 
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by carrying the refined ideas of our own 


age, into ages too ſimple to be copable of 
forming them. _ 

It has been long diſputed among Anti- 
quarians, at what time the feudal ſyſtem 
was firſt introduced into England. While 


ſome have been poſitive, it was eſtabliſhed 
among the Saxons ; others have been as 


poſitive, 1t was firſt jntroduced oy the Nor- : 
man conqueſt. 7 

Theſe opinions, by certain conceſſions, 
on both ſides, may perhaps be reconciled, 

The Saxons in their own country, had, 
like all the other German nations, their 
princes and chieftains; Ley had likewiſe 
their flaves, who ſerved them not as dome- 
ſticks, but as labourers of land, for which, 
when given to theic ſlaves, they paid in 


return a certain quantity of cloaths, and 


corn, and cattle, When ſuch a people ſet- 


tled in a foreign country, it is naturally to 


be expected, that certain portions of the 
land would be reſerved for the prince, and 
the reſt parcelled out among the chieftains; 
that in order to prevent diſputes about li- b | 
mits, and to. make the deed more formal, 
theſe laſt would have their lands point- | 

ed out to them by the e in . | 


of | 


of Feudal Siftem 9 
of the other chieftains, and when writing 
came into uſe, pointed out to them by a 
charter; and that both the prince and chief- 
tains again would ſettle upon their lands 
their followers of an inferior degree, and 
their ſlaves, | 
At the ſame time we are not to imagine 
that the whole land of the country was ſo 
Z diſtributed, or ſo holden. The * Germans L*Efprit 
A des loix. 
in none of their conqueſts aſſumed the pro- Lib. 30. 
= perty of the whole lands to themſelves, the Cap. 8. 
ſuperfluity would have been burdenſome; 
ſuch of the ancient inhabitants then, as were 
allowed to live in the country, kept their 
lands on the ancient footing; juch of the 
= intruders too, as were not attached to any 
| chicftain, taking poſſeſſion of any vacant | 
land that they found, enjoyed it on the 
ſame footing; both of them held their poſ- 
ſeſſions at firſt without grant from the 
prince, and when writing came in, likewiſe 
without writing. | 

But then, as it was neceſſary to reduce to 
2X lſubjection, under government, in a political, 
= thoſe, who were not ſubjected in a feudal 
capacity, the king ſent his own officers to 
judge, and to lead to war the poſleſlors of 
theſe laſt lands, in the ſame manner as the 
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Lib. 30, 


Cp. 17, 


18, 20. 
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Tntroduttion 
chieftains judged, and led to war the peo- 
ple dwelling upon the lands, which had 
been granted, in a feudal form, to them. 
The diſtinction between lands held on 
the ancient, and thoſe held on the new and 


feudal footing, is obvious, and marked with 
L Eſprit preciſion in the earlier French * law. Lands 


of the former kind were called Alleux, the 
officer ſent to command in them was called 
Count, thoſe living under his juriſdiction, 
and poſſeſſing ſuch lands, were called Libres, 

or in Latin Liberi, and often Milites, and were 
defined to be; + Celles qui ne recognoiſſent 


ſuperieure in feodalils, et ne ſent 2 ujets a faire, 


ou a payer aucuns aroits ſergneuriaux. Such 


lands were claſſed into counties, theſe again 


into vills, and theſe laſt into hundreds; over 
the vills Vicarii, and over the hundreds Cen- 
tenari were placed, the latter to act under 
the former, and both to act under the Count. 


Lands of the latter kind were called Feodaux, 
thoſe holding them were called Leuds, i. e. 


Lords; the Leuds judged their own people, i 


and led them to war; their lands were not 
contained in the diviſions and ſubdiviſions i 
of the counties, nor were their people ſub- 
+ Marculf. JeCt to the officers of them. 
fus preſerves the ve! ry form of « convertin gan 

allo- 
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b of Feudal Syſtem. „ 
allodial into a feudal eſtate.— At a much 1Eipirit 
3X later period of the feudal ſyſtem 1 in Italy, 7* wen „ | 
the Allodia and Allodiarii make no inconſi- Cap. 8. & 
derable figure in the books of the Fiefs; and 
in the earlier feudal hiſtory of all Europe, 
IT the diſtinction betwixt the Alodia and Be- 
JF nficia, the lords and the counts, the free- 
men and vaſlals, is without N to be 
een. 
When this diftinction was ſo univerſal 
1 among other feudal nations, during the 
Saxon times, is it to be believed, that it did 
not ſubſiſt among the Saxons? It did ſubſiſt, 
and is to be found in the celebrated, though 
ZZ hitherto ill underſtood diſtinction, betwixt 
ZZ Thain Land or Boc Land, and Reve Land 
or Folk Land. 
Land granted to the 7 Nate or Lords 
vas called Thain Land; Allodial Land, over 
vhich the king's officer, called in the Saxon 
language, Reve, and afterwards ſherriff, had 
? E juriſdiction, was called Reveland. Again, 
land of the one kind being held by a char- 
ter, was at other times called Bocland, that 
is, book land; land of the other kind being 
held without writing, and in the ancient 
manner, and moſtly by the ancient inhabt- 
4 tants, was at other times called Fo/kland. In 
; a mul- 
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1 1 4 multitude of the Saxon * laws, theſe twe 
o_ ſpecies of lands are continually ſet in oppo- 
i= Bad. ſition to each other. x] 
wear, This produced the diſtinction between 8 
the proprietors of Bocland, called Thegen, 

that is, lords, with the Theoden, who were 
| thoſe under them; and the poſſeſſors of Folk- 
land, called Coples, that is, counts or earls, | 

with the ceorles, who were thoſe under them. 

+ Lex de A law of Æthelſtan, in enumerating the 
ol orders of the ſtate, ſays, Er ibi erant quili- WF 
noribus in bet, pro ſua ratione, cople et ceorle, Thegen et 
Sil. Theoden; which firſt Lambard juſtly tranſ- M 
Lund. Jates Hy the word Comes; and a law of 
+ Lex Ina king | } Ina, ſo far back as the 688, makes | 
mention of counts or earls, and of their 
counties, A 
The poſſeſſors of allodial lands are, in 
the language of thoſe times, to be likewiſe 
underſtood, by the general word made uſe 
of in the French law, Liberi, ſet in oppo- 
ſition to the ſlaves, and to the tenants un- 
der the dominion of the Thains. As in thef 
French law too, the Liberi were defined to 
be, Celles gui ne recognoiſſent ſuperieure en Feo- 
_ dalite, fo in Dooms-day, the Liberi are ex- 
preſſed to be, thoſe qui ire poterant quo vole- 
bant, men, in ſhort, attached to no lord in 

a ſeig- 
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court in which the Thaine judged his peo- 


--. Feudal Syſtem, i7 
a ſeignor al, but to the king alone 1 in a po- 


utical capacity; though from the ſame book 
it appears, that they often, for their great- 
er ſecurity, put themſelves under the pro- 
* tection of ſome lord.” 


The Folkland was divided and ſubdivid- 


(a into Counties, Trythings, called ſince by 


corruption Rideings, and Hundreds, and 


over theſe diviſions the king's officers, in the 
= ſame manner as in the French law, were 
placed in their orders. Many Saxon laws 


deſcribe theſe diviſions, and the 3 5th law 
of Edward the confeſſor, near the end, e- 
numerates the officers ſet over them to be, 


Vice comes, et Alderman, et Prepofiti Hun- 
= dredorum, correſponding to the Comites Vica- 
E 711 and Centenarii of the French, and ſet in 


oppoſition to the lords, who immediately 


follow them in the enactment of the law: 


Barones vero qui ſuas conſuetudines habent, ef 
qui ſuam habent curiam, de ſuis hominibus 
videant, et fic de iis agant, et omnia rite 


fact ant, 


As the judge of the Thain land was the 


| Thain himſelf, ſo the judge ordinary of the 
KRNeve land or F olkland was the * Reve or » L. dl. 
Shirrive, and the court in which this laft weardi 11. 


judged the freemen, ſeparate from that 


pale, 
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* L. Ead. ple, was ſometimes called the Revemote * or 
7. Cour, Scyremote, and at other times by it is to be 
17. underſtood even the Folkmote. | Ws 

As in France the form of converting al- 

lodial into feudal eſtates is to be traced, ſo 

in England great part of the book of ⁶ſ; 
Dooms- day is taken up with an account of 

the converſion of the former into the latter. 
From the ſame book it appears, that feudal 
often returned to be allodial eſtates, as for 
example, from the defect of heirs, and re- 
turned to the ſubjection of the king; tho' 

| he was ſometimes cheated of the cenſus laid 
0 + Dooms. upon them: Haæc terra fuit tempore Ed- 
10 day, Tit. ward: Thain land, ſed poſtea conver ſun % in 


OV" Dons land, et idem dicunt legati regis quod ipſa 


terra et cenſus qui inde exit furtim aufertur re- 
gi, is a return often to be found in that book. 

J am ſenſible, this account of the diſtinc- 
tion betwixt Folkland and Bocland, is dif- 
1 ferent from the various accounts given of 
11198 it by modern hiſtorians, and lawyers, and 
14 antiquarians; but I appeal to the nature of 
the German conqueſts, to the analogy of 
law in neighbouring nations at the time, 
14 and to a general view of the ſureſt guides 
10 in this queſtion, the Saxon laws themſelves. 

1 Among the Saxons then, though a great 
part 


7 e Feudal Syſtem. 
Part of the lands of England were held by 
WE: feudal tenure, yet many of them conti- 
Wnucd {till to be allodial. 

And even in thoſe which were held by a 
eudal tenure, the feudal relations were far 


2 


1 Pleat. in the eſtabliſhment, and extenſion of 
the rights of the rear vaſſals. 


re- 
10 Were of the rear vaſſallage. In the firſt place, 
id hen the lands given immediately by the 
J. ing, reverted to him, as they frequently 
in did, either by the crime of the vaſſal, or 
9. rom the limited deſtination of heirs; if the 
re- rear vaſſal had not fallen with the principal 
k. None, the king would then have loſt the pro- 


. lords were too ſenſible of that indepen- 

of Nlance, which aroſe to them, from the here- 

nd Miitary enjoyment of their eſtates, to beſtow 

of Wie ſame power of independancy 'on thoſe - 

of Helo themſelves. Both the king and the 

ne, . Words then found their advantage, in limit- 

Jes ing the intereſts of the rear vaſlals, 

a Accordingly, it was late * in the French "6 L. Eſprit 
eat aw. before the rear Fiefs were made de- Lib, — 


rom running in that regular ſubordinati- 
n, which, with after-ages, made the feu- 
al connections and dependancies ſo com- 


vo things were great bars to the pro- 


fits of the reverſion. In the next place, the 


15 
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ſcendable to heirs. In * Italy, at the time 


the books of the Fiefs were wrote, the crown 8 
vaſſals could give in fee; but then thoſe to 

whom they gave, could not give again un- 
der themſelves. Among the + Saxons, the 
kings did not grant the earldoms, &c. ari- 
ſing from territorial powers and emolu- 
ments in deſcent; the lordſhips were in- 
deed granted to the lords and their heirs, 


at a more early period among this people, | 
than in almoſt any other ſtate in Europe; 


but then there is not the leaſt reaſon to be- 
lieve, that the grants under theſe lords were 
at all hereditary: for though we ſee by 
t charters far down in the Saxon times, that | 


ſome of the book lands were granted by the 


' proprietors, to people under them, for ma- 


ny different ſervices, in the form of a char- 
ter, and for one, two, or three lives; yet it 
is obvious that theſe grants were of the na- 


ture of Leaſes, not of Fiefs, and the poſ- ll 
ſeſſors of them were tenants, not rear vaſ- 


ſals. 3 
Again, 1n the connections even 3 2 
the king and his immediate vaſſals, or the 
lords, the tye was but ſlight among the 
Saxons. In the hereditary poſſeſſion of the 


grant made ſecure to the crown-vaſlals; in 
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I the feudal form of the grant through | a 
charter; in certain heriots and profits paid 
on change of heirs; and in the obligation 
to certain military duties; the out-lines of 
4 the feudal ſyſtem may be ſeen: but that in- 
W finite variety of rights, ariſing from the 


cloſer union, betwixt the king and his vaſ- 
ſals, and from the ſubordination of that 
union deſcending through the various ranks 


of the nation, was as yet not known. 


Nor is this backward ſtate of the feudal | 


inſtitutions among the Saxons to be won- 


dered at: the feudal ſyſtem was not eſta- 
bliſhed at once, in any one kingdom of Eu- 
rope; the Saxons beſides were a cruel and 
extirpating race; inſtead of ſettling them 


ſelves, and ſpreading peaceably among the 


Britains, thoſe laws, which that ſettlement 
| would have neceſſarily involved in it; they 


put many of them wantonly to the ſword, 
and drove many more into France and 


Wales. Thus more land being vacant than 


the Saxons could poſſeſs, their chieftains 


8 would not for a grant of land, ſubmit to 
the ſevere feudal regulations; add to this, 


that the princes who came over, being ra- 


ther plunderers than princes, their atten- 


dants were, and continued to be, rather 


8 alſo- 5 
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Normans. 


him and his followers, the language of the 

feudal books which he made to ſubplant that 
of the Saxons,and many new forms and terms i 
in which it was made neceſſary to manage 


Introduction ED 
aſſociates of, than ſubjected to them; and 
from thence aroſe betwixt the princes and 


the chieftains, that degree of equality, which 


is ſo contrary to the Feudal Syſtem, and t to 
the rights of the ſuperior lord. 
William the Conqueror camefrom a coun- 
try where the greater power of the prince 
had ſooner conſtituted the feudal ſervices, 
and emoluments over the crown-vaſlals, and 
where a longer duration and ſmaller inter- 


ruption of the feudal principles had given 


time and room for the rights of the rear-vaſ- 
ſalage to ripen. He introduced many of the 
laws of his own country into his new domi- 
nions: By the number and variety of theſe 
laws, the infinite number of grants made by 


all diſputes in law, at a time, when every 
judge was a Norman, and almoſt every diſ- 


pute in ſome degree a feudal one; occaſion i 
has been given, for the opinion, that this 
prince was the firſt who brought the Pri- 


mordia of the Fiefs into England, 
Three general alterations were made by | 
William, which, by their en effects, 
have 
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have dazled Antiquarians, and led them in- 


to that opinion. 


In the firſt place, he altered the nature 
of a good deal of the land in the kingdom, 
by aboliſhing the diſtinction betwixt allo- 


dial and charter land. A great part of nom 
* Doomſday is taken up with an account of d. 


the converſion of the one into the other; 


and moſt of thoſe lands, as well as of all 
the other lands in the kingdom, he made 


to be held by military tenures or knight- 


ſervice. This he carried fo far, as to ſub- 
ject the church-lands to the ſame ſervice, 
and + fixed the number of ſoldiers which 


- Spell. | 


every biſhoprick and abbey ſhould equip Cod. leg. 


for the war. 


Again, the diſtinction Sa allodial 5 


and feudal land being deſtroyed, the great 
offices which were founded on that diſtinc- 
tion, ſhould have fallen too: But William 
prevented this: From the greater progreſs 


of the feudal ſyſtem in his country, the 
earldoms were become hereditary, and were 
held of the ſovereign by a feudal tenure; 


the counts again had ſpread the ſame ſyſtem 


under themſelves, and made the freemen 
hold of them by the fame tenure. Now 
William, in imitation of theſe great ſeigno- 

8 | res 


vet. 
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ries of his own country, * attached large 
* territories to the title of Earl, in England, 
and carrying the imitation of the ſame 
ſeignories ſtill further, made the earldoms 
hereditary; by this alteration, thoſe ho- 
nours, which among the Saxons were on- 
ly official, and during pleaſure, became 
now ſeignoral and perpetual. | 
But the great alteration which happened 
in the time of William, or in that of one 
or two of his ſucceſſors, was: That not 
only theſe great offices were made heredi- 
| tary, but that the whole fiefs of the nation, 
as well thoſe holding of the great officers, as 
thoſe holding of the lords, became ſuch; in 
ſhort, the rights of the rear- vaſſals advanced 
to the ſame degree of firmneſs, with that of 
the more immediate vaſſals of the crown. 
The greater progreſs of the feudal ſyſtem 
had eſtabliſhed theſe rights in Normandy, 
and they were by the conquerors tranſ- 
planted into England: in conſequence of 
this, all the effects which neceſſarily muſt 
follow a general extenſion of this kind, do 
| immediately ſtart up in this reign, or in a 
+ V leg. reign or two after, Thus the term + vavaſ- 
IO. Fake ſour or rear-vaſſal we find immediately in 
Hen, 1.” the laws of the Norman princes —Thus 
nothin [2 | homage, 
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homage, if not introduced by William, had 
at leaſt, all its ceremonies aſſigned it by 
him;* and which ceremonies became ne- Com- 
ceſſary to preſerve the memory of the te- pre _ 
nure, at a time, when not the heirs of a des twix. 
few great thanes holding of the king, a as . 
in the Saxon times, but the heirs of many 1 
thouſand vaſſals holding both of the king 
and ſubjects, were claiming poſſeſſion, and 
could no longer even by the laſt be refuſed 
it.— Thus the right of eſcheat to the lord 
was ſoon after eſtabliſhed, over the rear- 
vaſſals, whoſe holdings were become by 
that time hereditary :—Thus the ward and 
marriage of the heir, of which, as Sir 
Henry Spellman ＋ proves, there are no + Spell. 
veſtiges in the Saxon law, and to which cap. 14. & 
indeed, the independancy of the Saxon 15: 
thanes would never have ſubmitted ; we 
find, quickly taking place, among the Nor- 
mans, taking place in favour both of the 
king as ſuperior lord, and of the ſubject as 
ſuperior lord; in favour of the king, who 
had power to inforce them, and in favour of 
the ſubject, who when he granted his land 
hereditarily under himſelf, had been accu- 
ſtomed in his own country to demand, and 
thought he had a right to demand, the ſame 

G3 inci- 
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incident, from his vaſſals, in return.ä— The 
ward of the heir, we find from Glandville, 
fully eſtabliſhed, in the reign of Henry i 
II. the marriage of the heir, which in its 
eſtabliſhment could only come after the 
ward, is referred to, in the laws of Henry 
I. as a law ſubſiſting in the time of Wil- 
ham Rufus, the immediate ſucceſſor to 
William the Conqueror; and this char- 
ter of Henry I. too, it is obſervable, or- 
dains, that all ſubject ſuperiors ſhall ob- 
ſerve the ſame regulations with reſpect to 
their wards, which that prince there pre- 
ſcribes to himſelf, with reſpect to his own. | 
* Eft pracipio ut Barones mei ſimiliter fe conti- 
neant ergo filios et filias hominum ſuorum. 

The queſtion at what time the Feudal 
Syſtem was firſt introduced into Scotland, 
and by what ſteps it advanced, 1s much 
more difficult to be folved. The Engliſh 
have the laws of their Saxon kings, they 
have charters too as far back as the 694 ; 
but the Scotch have no ſyſtem of their law 
before that of David I. who began his 
reign anno 1124; nor charters before the 
time of Malcolm III. who began his anno 
1057. 

In conſequence of theſe defects, it is ſtill 

1 2 diſ- 
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a diſpute i in Scotland, whether the feudal 
aw was eſtabliſhed there, as early as the 
= reign of Malcolm II. 4 

= Perhaps by certain conceſſions, the dif- 
fering opinions concerning the origin of 
the Syſtem, in this part of the iſland, may 
be likewiſe reconciled. | 
<= The Feudal Syſtem, we have ſeen, was 
not eſtabliſhed at once in England, but by 
degrees; the ſame was its progreſs in every 
other country in Europe. Further, the 
principles of the fiefs were ſettled by a 
X conqueſt in every country where they 
came, and in proportion as that conqueſt 
= was perfect or imperfect, they acquired a 
firmer or leſs firm footing. Laſtly, it is 
plain not only from facts handed down by 
= hiſtorians *, but likewiſe from the famous. Cnig. 
account + of the laws of Malcolm, prefixed wart a 
to the Regiam Majeſtatem, and the terms v. 2. & 3. 
made uſe of in that account, that before his yd mat 
reign, ſome of the feudal characteriſticks Lale. 
were known in Scotland. . 
= lt is probable then, that before the reign 
of that prince the Primordia of the fiefs 

were advanced in much the ſame degree in 

Scotland, as before the time of William the 
Conqueror they were advanced in England. 


4 They 
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They muſt have taken their riſe from ſome 


conqueſt, made by nations of German ori- 


gin, in the lower parts of Scotland; and 


from thence been extended to the more 
mountainous: for thoſe nations, wherever 


they went, by their ſubordination of ranks 


in conquering, and their diviſion of the 
conqueſt when made, laid continually a 


foundation for the feudal ſtructure to rear = 


itſelf upon. 

It was Malcolm then who pos the laſt 
hand to, and compleated the feudal ſtruc- 
ture: That politick prince brought the 
ſyſtem to completion by art“; by the con- 
verſion of the allodial into feudal lands, 
expreſſed by Fordun, and the laws of Mal- 
colm, f as an alienation made by the king 


: | of all that land not yet diſpoſed of, which, 


in right of the crown, was deemed to be- 


long to the king; by the prudent diſtribu- 


tion of thoſeh, and of the real || crown- 


lands, among his nobles; by titles of ho- 


nour attached to feudal grants; by mak- 
ing all donations of forfeitures in the feu- 
dal form; a cuſtom which all his ſucceſ- 


| ſors too followed; by the far greater pri- 


vileges of the king's vaſſal, than of the Al- 
lod:arius, one of which was in moſt na- 


tions | 
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The words of Fordun deſcribing the ſtate 


of the kingdom, prior to the time of Mal- 


colm in Scotland, and the alterations made 


Saxons, and of the alterations made upon 


it by William in England: + Antiquitus 
| vero conſueverant reges, ſuis dare militibus, 
plus aut minus de terris furs, in Peodifirmam, 


alicujus provincie portionem vel Thanagium. 


| Nam eo tempore, totum pene regnum divide- 


batur in Thanagits, de quibus, cutque dedit, 
pro ut placuit, vel fingulis annis ad firmam, 


aut agricolis; vel ad decem annorum, ſeu 
oiginti, ſeu vitæ terminum, cum uno ſaltem, 
aut duobus haredibus, ut liberis et generofis ; 
T7 buſdam itaque, ſed paucis, in perpetuum, ut 
militibus, Thanis, principibus. Malcolmum 


autem in donis ita largum fuiſſe, ut cum 
oinnis 
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nons of German origin,* that a greater · L'Efprit 
W compoſition was exacted, and paid, for des 19x. 
taking away the life of the former than of 
'Y the latter; by that ſecurity of poſſeſſion 
WT which the introduction of charters confer- 
red, and which all were fond of acquiring: 
And laſtly, by that influence, which the 
example of all neighbouring nations, could 
not but have upon his people. 


lib. 31. 
cap. 8. 


by that prince, contain the outlines of the 
ſtate of the Feudal Syſtem among the 


+ Ford. 
lib. 4. 


3 


 Tntrodudt on, &c. 
omnis toti us regni, certas regiones er þ m 


Vvincias, ritu priſcorum, in propria Pofſeſfione | 

tenuerat; mhil inde paſſidendum * retinuit, 3 1 

preter montem Schonct. q 
In return for theſe favours, and in con- 


ſequence of the foundations which were 


laid by 1 
homage were eſtabliſhed, „ j 
of ward and marriage were conferred; and 
in fituations of both nations ripe for the * 
Feudal Syſtem, the natural courſe of things, 


and the prudence of the Scotch monarch, i, 


brought about in one part of the iſland, 


what the violence of the Engliſh monarch 


had before inforced in the other. 
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8 the principles of the Feudal Syſtem , a 
-** were founded in conqueſt, as all its tenures. 
relations tended to preſerve and defend 
that conqueſt; ſo at firſt almoſt all Fiefs 
were held by military ſervice. In the Military 
Vaxon times even the grants to religious tenures. 
Whouſes were burdened with the charges of 
military expeditions, and the repairing 
bridges and caſtles. 5 = 
This connection betwixt the nature of a 
I fief and the military ſervice, was underſtood 
io be ſo neceſſary, as to laſt even till the lat- 
Weſt times in the law. * In England, before the * Wright's 
twelfth of Charles II. if the king had granted tenures, 
lands without reſerving any particular ſer- & Lo 
Voice or tenure, the law creating a tenure for voce _ 

him, would have made the grantee hold by * OY 

knights-ſervice; and in Scotland, before the 
20th of George II. all lands were preſumed 
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to . holden ward, that is, by knight-ſervice, | 


unleſs another holding was expreſſed. 


Soceage 
tenure, 


partly among the braveſt of their follow- 


In all the German ſettlements, after the l #1 
diviſion of the conqueſt, both the princes 
and the chieftains diſtributed their ſhares, 


ers, who in return were to attend them 


in war; partly among ſuch as inclined to 
be huſbandmen, called in the compilement 
of the Confeſſor's laws, Sokmen, from 
whom they received in return certain 


quantities of corn and cattle, and cloaths; 
and partly among their ſlaves, called in mM 


the ſame compilement Villains, who la- 
| boured the ground for behoof of their Wi 


_ maſters. 


The contempt which in thoſe martial 1 : 


ages, was entertained for every man who 
„vid. Was not a ſoldier, * brought the Sokmen 
Spellm. very much upon the ſame footing with 


gloſſ. voce 


Socman- the Villains. A law of Edward the Con- 
ms. feſſor + puts an equal valuation on the 3 


Ed. L:12. life of a Sokman and of a Villain, Man- 
bote in Danelaga ae Vi Hanno et 8 emu 2 


12 oras. 
Hence, during a long time in the feudal 
ſettlement, the poſſeſſions of the huſband- 
men were rather leaſes than feuds, and the 
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3 Poſteſors of them rather tennants than 
Paſſals. They were deſpiſed in the com- 


he monwealth; in every different nation they 
es had a different name of baſeneſs, as in 
es, France that of Roturiers, and in Britain 


nat of Sokomen; they were ſubjected to 
he meaneſt ſervices, and, as appears from 
he book of Doomſday, were inconſiderable 

4 n numbers; they bore no part in the coun- 
ils of the nation; thoſe who held of the king 
n capite, by knights ſervice, being the only 

s; Faſſals who were originally admitted into 
in heſe; even the price of their lives was eſtimat- 
Nd very low in the law; and at a period when 

1 he poſſeſſions of the military vaſſals were be- 
Wome hereditary, thoſe of the huſbandmen, 

as appears from all the Saxon charters*, to - vid. 
Wuch people, were either during PG JT 
Yr at moſt for life or lives. | 
But in proceſs of time, theſe huſband- 
en having continued long in poſſeſſion 

f the land, and during a more ſettled 
Nate of affairs, being grown into eſtima- 

1 on in the commonwealth, began to 

3 laim, and with little oppoſition, an inheri- 
lal ance in the land: this claim made good 
d- Jauſed Soccage to be conſidered as a regular 

he FnuTe, and gave firmneſs to it as ſuch. 
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History 
As the times too grew more peaceable, 
and the new conquerors were more ſafe in 
their conqueſts, ſuperiors run very much 
into the practice of exchanging that mili- 
tary ſervice, which was no longer of the 
ſame uſe as formerly, for the ſervices of ll 
agriculture. 
Further, the ſame peaceable manners, 
made the minds of men be ſhock'd with 
* Lyttlet. the bondage of their fellow-creatures; * 
3 Villains were infranchiſed, the ſlaviſn te- 
Mad. nure of villenage, which had taken its 
. name from the objects of it, was deemed 
Manumiſ. to be too ſevere, and by degrees was con- 3 
ont verted into Socca ge, a tenure better accom- 
modated to the more civilized diſpoſitions| i 
of mankind. 6. | 
Thus the tenure by knights-ſervice, and 
the tenure by villenage, the one ſinking, * 
and the other riſing in dignity, falling both 
gradually into the ballance of Soccage te-| 3 
nure, this laſt extended itſelf daily in . 
Great Britain over land-property. _ : 4 
The extenſion of Soccage, was a devia- 
tion from the original feudal relations; 
the alterations in the rents of Soccage 1 
were the effect of an equal deviation from *+ +F 


feudal manners. 
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of Sas „„ 31 
Lyttleton obſerves, that vaſſals by Soc- t Lu. 


: F ; cage, paid originally the actual ſervice of te 
» plov in lieu of any other rent, and that from 


thence they got the name of Soccomen. 
But afterwards, it appears, that they 
5 came to pay a certain rent in corn and 
Icattle. According to Sir Henry Spell- 
Eman*, the word F arm or Feorme, which - $pettm. 
we now uſe for rent, ſignified antiently — 
corn and cattle; and Gervaſs + of Til- + Seiden. 
bury relates, that he has himſelf, in the —— 
Jreign of Henry I. ſeen ſeveral of the 
king's vaſſals, driving their rent of corn 
and cattle to the king's court, but that 
A the ſame prince going abroad, and hav- 
ing occaſion for money, ſent people 
through the kingdom to value the rents, 
Jand that in each earldom a vicarius was 
placed, to bring thoſe rents converted into 
money, into the exchequer. 
The alteration made by this prince, 
NY c made by a great many other ſupe- 
Firs, who not reſiding on their eſtates, 
Fas ſuperiors had done in the ſevere ages 
of the Feudal Syſtem, were glad to ex- 
change the original duty of military ſer- 
ice, for the ſervice of agriculture ; and 
Wthat after wards for the Pane of corn 
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ſect. 119. 
120. 


Burgage. 


Hiſtory b 

and cattle, and that at laſt for the pay- 2 f 
ment of a certain ſtated ſum of money *. 4 : 
Thus in the original feudal eſtabliſh- 730 


ment, it appears, that almoſt the whole : 
commonwealth would be divided into two 
claſſes of men; the ſoldiers and the huſ- 


bandmen : The firſt of which, by their 


tenures, were bound to confront danger, | 


and the other from inteſtine broils or fo- 


reign invaſions, were continually expoſed | 
to it. The moſt martial nation however, | 


muſt have ſome artificers attending them; 


but theſe, unable to brave the dangers to 
which the other two bodies of the nation 1 | 
were accuſtomed, and ſeeing no ſecurity 
for themſelves in the country, either re- 
tired into the antient Roman towns, or 


built new towns for themſelves. 


5 ns of: aN in the hook of 1 
Doomſday, it appears, that the f 1 


people, either in the Spine of the king 4 | 
and conſequently tenants at will; or " 7 
the dominion of a variety of lords; or 
Liberi, who had found they could wa 


of Tenures. 33 
live without putting themſelves under the 
more immediate protection of the king, 

* P. of ſome lord; and that all of them 
f ere ae the eee either of the 
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1 in his court, and payed a een and 

taxes to the bailiffs, called Portreves, of the 

er. None or the other reſpectively. The famous 
15 


o. charter of William I. to the city of Lon- 

ed don“, is no other than a mere inſtrument Holingſ- 
er, of protection; the mighty privilege he el. 
m; confers upon the citizens is, that they fol. 15. 
to ſhall be law worthy, and that they ſhall 

oh 4 be capable of inheritance. = 

ity == Even in thoſe times however, it appears, | 


WE that both the princes and the lords were 
4 Winans to encourage theſe ſettlements. 
William the Conqueror + ordered many + Vid. 
of them to be erected through the land; cart. 


? Gul. 
and the Saxon princes and lords had al- cap. 61. 


n- 

of lowed the towns to form themſelves into Mao 

of 8 { communities and gilds; had, under pretext t Doom: 
1 ay. 

bi. of protecting them, walled them round, 1 


of and garriſoned them with their own men; 

1 had beſtowed ſmall territories for ſupport 
of the community; and in return had ex- 
acted ſmall rents F in proviſions and horſe- g Vid. 
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* Reg. 
Maj. 
lib. 2. 
cap. 23. 


n. 2. lib. 2. 


cap. 18. 
n. 
Glanville; 
lib. 7. 
cap. 1. 

in prin. et. 
in ſin. 


others by a d-legate, performed: but when 
| ” 4 the 


Hiſtory | 


In after times the benefit of theſe towns 
was ſtill further obſerved ; they were freed 


of their Portreves, and of foreign juril- 


ditions; their taxes and lands were feed 


out to them in feofarm; they were al- 


lowed to enjoy their own magiſtracies; 


againſt their enemies. 


The ſame ſecurity which beſtowed firm- 
neſs on the tenure of Soccage, and which 


the introduction of Burgage tended to be- 


ſtow on the nation, produced likewiſe the 
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tenure of mortification, or Frankall moigne; iY 
which laſt it was called, becauſe the lands. 
were held as a free alms in Libera Elecmo- Wi 


ina, on the account of religion *. 1 
Originally, when lands were given to . 
the church, they were burdened with mi- 


litary ſervice; this ſervice the biſhop or 
abbot, in ſome ages by himſelf, and in 


res. by 

GAS nba ** , 
Bo N 3 3 8 Ml 
of * x e 7 


enfranchiſements were granted them; char- 
ters and privileges were conferred, and a 
new, feudal, free tenure was brought into 
the law, called tenure by Burgage; a te- 
nure highly advantageous to thoſe who 
erected it, as ther eby they rendered the 
people who held by it dependants upon BY 
them, and the towns places of defence 


1 1 of Tenures. e 
bf the neceſſity for it became leſs, people in . rute 
1 a 

giving lands to the church exacted no san, 


other return, than prayers and ſich reli- lib. 2. 


d L cap. 2. 
. pious exerciſes *. num. 39. 


7 Thus the ſeveral orders that were of 
value in the ſtate, the ſoldiers, huſband- _ 
men, artizans, and clergy, became each 
the object of a diſtinct tenure, and the 
four ſimple forms of tenure, into which 


2 | all the reſt may be reſolved, came, by the 
N natural and gradual courſe of things, into 


the law. 
= As theſe three laſt ſpecies of tenures 
were extended by the more peaceable and 
humane genius of the ſucceeding times, ſo 


"i the ſame genius produced a great altera- 
C 


| tion in military tenures, both in England 


e- 
1e Wand in Scotland. 
| * FE = 


== Originally the grants of lands were bur- Eſcuage. 
ened with indefinite military ſervices; but 
in the time of the Normans, theſe ſervices 
ame to be diſtinguiſhed one from another, 
nd according to thoſe diſtinctions mili- 
ary tenures got different names: Thus 
Nome lands were granted on condition of 
" parry a caſtle, and theſe were ſaid to 
e held by caſtle gard; others on that of 
boring warlike offices about the king's 
; per- 


36 History 3 = 
perſon, as to carry his banner in the day 
„ Srettm. Of battle, and theſe were ſaid to be held Wl 
2 of by great ſerjeanty; others again were grant- | 25 
da 22, ed on condition of attending the king in Wa 
Mas. hit perſon on foreign expeditions, and theſe £2 
fol. 431. Were ſaid * to be held by Eſcuage. wH 
| Of theſe laſt conſiſted the greateſt part 
bol the feudal property in the kingdom. 
+ 1s. According to the books of the Ficts +, 
feud. 2. all vaſſals were originally obliged to per- 
form their ſervices in perſon ; afterwards, # 
as the ſeverity of the feudal law declined, AW 
and it became indifferent to ſuperiors, 
whether the ſervice was performed by the 
vaſſal or by another, the vaſſals by Eſcuage 
in England got into a way of not attend 
ing in perſon; inſtead of ſuch attendance, 
they ſent deputies in their places. To this 
practice long acquieſced in, a ſanction was 


from a caſe in that of Henry I. was for- 
notes on feited, if the deputy was not ſent 5. ; 


$ Seld. 


Hengape, 


i In further proceſs of time, as ſuperiors. 


became ſtill leſs exact, vaſſals became till 
more remiſs; they did not even take the 
trouble of ſending their deputies, but gave 
a compenſation in money to the lord, ac- 
cordingfi 


8 


F Tennres. ." 
cording to an aſſeſſment determined by. 

3 3 and for this compenſation he 

5 Fould only diſtrain, but not ſubject his 
Bas to forfeiture. 

4 At the ſame time, as ſuperiors had fill 

1 great power over their vaſlals, they exact- 

rt eq, and diſtrained for exorbitant ſums, un- 

F der pretence of this compenſation. Ho 

= To elude theſe exactions, the vaſlals 3 in- 


. Weunge-cer tain; by this they becania bojind 
3 in the charter, to pay a certain, ſtated ſum 
f money, in lieu of attendance in perſon, 
Wor by deputy. = 
This produced the diſtinction betwixt 
4 Eſcuage certain, and Eſcuage uncertain; 
for where ſuch proviſion was not made by 
che vaſlal, or where it was provided that 
the compoſition ſhould be regulated by the 


-0- aſleſſment of parliament, the Eicuage was. 

* | yttlet. 
ve called uncertain *, ſect. 120. 
or- 


in this laſt the ſuperiors continued their 
exactions, nor when they laid on and levi- 
I ed them, did they give the vaſſals the an- 
ent alternative of paying in ſervice, or in 


th money, as they pleaſed: On the contrary, 
aveßg Henry II. upon occaſions of war, uſed, 
a0 vithout ſummons, or any other ceremony, 


23 to 


38 Hiſtory 
> Madox to aſſeſs a ſam upon every knight's fee, for 
iſtory of 
excheg. the exigencies of the war *. Fl 
P4g-435- But what was laid on by this prince with MM 
ſome moderation, ſeems to have been laid on 
by ſucceeding princes without any; and 
the example of the ſovereign with regard 
to his vaſlals, was followed by the lords Þ 
with regard to theirs. PF 
Theſe aſſeſſments raiſed ſo great cla- 
mours in the whole nation, that they be- 
came, in the reign of king John, one of 
the chief ſources of contention betwixt that 
monarch and his ſubjects. Theſe laſt pre- 
vailed; John ſigned the Magna Charta; 
+ Chart, One clauſe; of it was, + Nullum ſentagiun 
Joannis Gonatur in regno noſtro, niſi per commune con- 
cilium regni noſiri: And though this con- 
ceſfion concerned only the king, with re- 
gard to his vaſſals, by Eſcuage uncertain, 
yet it was equitably extended to all meſne M 
lords, and their vaſſals, by Eſcuage uncer- M 
tain; theſe being obliged to pay, and thoſe WW 
to accept, Eſcuage, at the rate aſſeſſed by 
parliament. Wo 3M 
The Eſcuage certain came to be deemed WR 
altogether a Soccage tenure, and therefore 
was only ſubject to the duties of it; but 
the Eſcuage uncertain, | on the contrary, 
con- 


1 continued ſill ſabject to th incidents of = 
ard and marriage. This laſt then came 
Ro be a ſtrange mixture of military and 


N Is 85 holding; as it was ſubject to ward 
1d 1 End marriage, it was of the former kind; 
rd es it paid money, inſtead of military ſer- 


rice, it was of the nature of the latter. 

nin Scotland the ſeverity of the military. 

F enure came to be ſoftened after a different — 
manner. . 
As our only incurſions were into Eng- 
Wand, they were eaſy; we had but little 
oney, or occupation, and being weaker 
han the enemy, we were obliged to keep 

f bur diſcipline ſtrict : Thus our vaſlals did 

3 ot decline the military expedition; nor 
could they eaſily give a recompence in lieu 

; Pr their attendance; nor in our dangerous 
Wituation, were ſuch diſpenſations to > be at 

all allowed. f 
For theſe reaſons, the obligations to mi- 

; itary ſervice continued very long in the 

WS cotch law *, even as long as we had wars. 
th our neighbours in England. 8 
But then, as the burthens of ward and dieg. 11. 
gnarriage were not ſo intimately requiſite 

n our military holdings, the profits ariſing 
From theſe incidents were eſtimated by a 

a WP os 


ifo 

great many ſuperiors and vaſſals among 
themſelves, at a moderate rate: Theſe vaſ- 
ſals paid the eſtimation agreed upon, to be 
freed from the incident, and Taxt-ward 
was brought into our charters and law 
books. 

Taxt-ward, like the Eſcuage uncertain of 
the Engliſh, was a ſtrange mixture of mi- 
litary and Soccage tenure; performing mi- 
litary ſervice, 1t was of the nature of the 
one; paying a certain ſum of money, it 
was of the nature of the other. | 

Thus while, in the military tenures of 
England, the military ſervice was gone, 
and the wardſhip remained; in many of 
the military tenures of Scotland the ward- 
ſhip was gone, when yet the military ſer- 
vice remained. 
Bench The ſame advancement of the inte- 
| holding. reſt of the vaſſal upon that of the ſupe- 
rior, which in England created the di- 
ſtinction betwixt Eſcuage certain and un-. 
certain, and in Scotland converted ward- 
holdings into Taxt-ward, produced like- 
wiſe a conſiderable alteration in many of 
the tenures by Soccage. 

Originally, when the king and lords 
granted their lands to be held in Soccage, 

ol 


u LAGS SS + 2 * n 0 " — N 
eee * n : 8 e 1 
n NV 8 e „ eee 4 5 
5 . EIS Ny % 1 r 8 ꝗ— a” 3 $1.5 : 
— 8 —— 2 n 7 * ST 2 2 2 . MT 
: 2 — n e 8 
: PPC ů A ITS þ 7 
n £ þ p BF: 92 


of Tenures. 


into Soccage tenures, they received the full 
value for that grant or converſion, 
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ſupport it, were willing to give to their 


lands, at very low rents, in conſideration 
of large ſums delivered at one payment. 
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many ſtatutes, became gradually lower, 


85 portion too as lands were improved, or by 
x the ſinking of intereſt roſe in their values, 
. | theſe rents, when compared with the real 


rent, had the appearance of being ſtill 
more low, than without thoſe alterations 
they would have appeared to be. 


* 5 1 * * ax - " N 
r £ . x ALS IN PIE II in 
IS x ” oo #1 . 4 55 3 * * Wow + LESS. nnen a # 
JJ y 

f L * : n . e 2 
" * 


the rent is the ſum paid. 
However, the rent became e 


» F< n >. oh 25 * n 115 nk 
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W thc practice of laying aſide a rent altoge- 


a role, a pair of ſpurs, Cc. if demanded, 


or converted thoſe before held by military 


But when the feudal manners began to 
give place to a certain degree of luxury, 
ſuperiors who were in want of money to 


vaſſals, who had got money through it, 


Theſe rents complained of as low in 


from the neceſſities of ſuperiors : In pro- 


ſtill leſs, and in the end people got into 
Y ther, and took directly an eluſory duty, as 


which 


| The author of the old tenures “ reckons . Ti. 
it Feefarm, when the third of the value of Feefarm. 
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Fruits of 


tenures. 


Ward of 
the heir. 


vhich produced the holding called Blench, 


power e over the n 


life of the vaſſal. 


Hiſtory 


both in England and Scotland. 

Moſt of the lands in Great Britain hav- T 
ing been converted through time into this 
holding, the king loſt his power over the Wl 
crown-vaſlals, and the crown-vaſſals their | 7” 


s E Cr. . 


* the foregoing general view | ; 1 
the progreſs of the different ſpecies of 
tenures, it will be proper to obſerve the 
more immediate fruits and perquiſites of i 
them. 

Antiently almoſt all lands were held by 
military tenures; in theſe the lord was in 
reality proprietor, and the tenant only 
uſufructuary; and in return for this his 
intereſt, the tenant gave his perſonal ſer- 
vice: but when he was no longer in a ca- 
pacity of performing that ſervice, it is not 
to be wondered at, that the lands ſhould 
have returned to the lord, to be diſpoſed WF 
of as he pleaſed; accordingly in the com- 
mencements of the Feudal Syſtem, the 
grants were good no longer, than for the 


In 


4 


rand-father, almoſt invariably in Scot- decigons, 
and, two hundred years ago, as may be dit. tutor & 


of Tenures. 


In conſequence of the ſame principles, 
hen afterwards the favour of the heir 
was a bar to this power of diſpoſal, and 
ants were extended to a man and his 
heirs, it ſtill remained congruous and juſt, 


chat at leaſt while thoſe heirs from their 


1 were incapable of performing the 
ſervice, the fief ſhould return to the Pol⸗- : 


1 ſeſſion of the lord. 


Perhaps too in thoſe boiſterous ages, it 


4 was a favour to the heir and to the fief, 
to put them under the protection of the 


lord, at a time when the heir was incapa- 


1 Pole to defend either. 


Thoſe conſiderations bude the right = 
Wof ward in the military tenures both of 


a England and Scotland; this right went ſo 
far, that in both nations, not only the mi- 


litary eſtate, but the perſon of the heir was 


in ward of the lord. 


This laſt cuſtom, ſtrict as it was, pre- 


ailed even to the excluſion of the uncle or“ Vid. 


ot 


2 


. ſeen from * the deciſions at that period. pag. 484. 


In ſuch a ſituation it ſeemed but con- Marriage. 


Weruous and juſt too, according to the ſame 


Pele, that the uſufructuary or tenant 
ſhould 
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44 Hiſtory 
ſhould not bring into the joint poſſeſſion of 
the fief, one who was perhaps an enemy to 
the lord, or of a family at enmity with him, 
Hence flowed the right of the lord to inte- 
reſt himſelf in the marriage of his vaſſal. 


It is probable, that originally, in the i 


very ſtrict feudal times, the lord had the 


marriage of both the heir female, and the Wi 
heir male, and that both forfeited, if they 


married without his conſent. 


But as there was an obvious diſtinction, i 
in the importance to the ſuperior, betwixt 
an heir female bringing a male foe into the 
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poſſeſſion of the fief, without the ſuperiorꝭ 
conſent ; and an heir male bringing only 


a woman of a family at enmity with the 
ſuperior into it; ſo there aroſe a difference 


between: the penalties, upon the marriag: 7 
of the one, and thoſe upon the marr jag ; 


of the other. 


* Qzon. Thus with regard to the heir male, it l 


alten. appears in Scotland, by the * Quaniam Ai. 


cap. 91. 


& 9 facbamenta, and in England by the ſtatute IF 


4 Ann. 20. of + Merton, that if he refuſed to marr} 


Hen. 3. 


2 the woman whom his ſuperior offered him, 
Te he was only obliged to pay the ſingle value 


- 


of his marriage; and if he married without 
his ſuperior's conſent, he only paid the dou- 
ble: 


N Nr. 5 1 

ple: whereas, on the contrary, with regard 

o the heir female, it is plain from Glan- 

5 b pile and the Regiam Majeſtatem, that the 

WEnticnt law remained; fo that both“ in- Reg. 

2 England and Scotland, one who gave his gt 

laughter in marriage, without conſent of cap. 48. 

oe lord, forfeited his heritage: nay, and . 

Widow marrying /ine conſenſu warranti, that cap. 12. 

,, without conſent of her huſband's heir, 

0 5 ho was bound to warrant to her her 
owry, and to whom her new huſband. 
oecd fidelity, forfeited her dowry ; Tenetur 

2 amen multer cum aſjenſu warrants fax nubere, 

= dotem amittet. | 

mm the end however, heirs female came 

o be much in the ſame ſituation with the 

5 Pers male; their fiefs were not forfeited, 

nnd they paid the avails or values like the 
. - 

Thus a ſtatute in th reign of Edward + An. 17. 

gl. though it ordains, that the widow ſhall Ea, 2. 

car not to marry, without the conſent of f Sands. 
e king, yet does not make her dower to "92: 


of Sn” : ; RE reg. cap. 4. 
ag orteit, if ſhe marries without it 4. fol. 21, 


It is probable, that at a ſtill earlier pe- 
iod in the two kingdoms, the diſtinction 
ad worn out; for as power over their vaſ- 
lals came to be of leſs, and money to be of 
more 
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more conſideration to ſuperiors, they were 


- Hliſtory 
well contented to exchange the right of uf 
diſpoſal, which they antiently had, with yd 
all the artifices they had uſed to ſupport 7 
that right, for a ſum of money in hand; 


and the vaſſals again, rather than marry i 


* Brat. 
lib. 2. 
c. 38. 
n. i. comp. 
Saundf. 
prer. reg. 


cap. 4- 
fol. 21. 


women diſagreeable to themſelves, or run 
the hazard of the ancient law of forfeiture, 


were willing to give that ſum. Bracton *; 


who wrote in the reign of Henry III. men- 5 2 
tioning the penalties upon heirs, who had 
diſregarded their ſuperior's right of diſpoſal, 


uſes the words, Sive fit maſculus, ſruve famina, 1 


indiſcriminately; and makes the penalties to 
conſiſt, not in the forteiture of either, but 


in the payment of the values equally by 1 7 
both. A 
This progreſs, though a certain one, has WF 
not always been attended to; for our judges 
in Scotland, influenced by the univerſal 
practice of this gift, as it then ſtood, didi 
once ſo far forget the penal origin of the 
incident of marriage, that in a diſpute be- 


| tween the donation of the earl of Argyle, 


+ Stair's 
deciſions, 


Jan. zu. 


1677. 


and the laird of M* Naughton, they, by 
their firſt deciſion, found +, a value due, 
even though the ſuperior had given hi 

expl. 


of Tenures. 

pxplicite and ample conſent to the mar- 
Wage. 
From the ſame principle from which, in 


: Fo op flowed, it followed in the caſe of 5: 


"lf ajors, that the ſuperior lord had a title alienation. 
x- the poſſeſſion, during the interval be- 
8 Who the death of one vaſſal, and the en- 
+ 1 Wy of another. 
= == Originally the property 1 re- 
R ij rned to the ſuperior lord, afterwards the 


1 cir was conceived to have a right to what 
4 is predeceſſor had had; but till, as the 
1 pligation upon the ſuperior to receive the 
1 Peir, was not conceived to be abſolute, and 
ven though it had, as it was not eaſy to 
prce him to fulfil it; heirs were contented 


. 
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ge 3 ntries. 
4 Anciently, this preſent was Laid to be 
nal ven in redemption of the fief, but in af- 
m2 times it was ſaid to be given in reno- 


5 I ation of it; the propriety of the terms is 
Ae 2 Hot aticnded to, but they contain a ſolid 

| Fainction: At firſt the effects of the old 
; inciple ſo far remained, that when the 
ef was renewed in the perſon of the heir, 


was ſuppoſed to be 1 in conſequence of a 
J volun- 


T. ie caſe of minors, the right of ward ori- entry. 


p make a preſent to the lord * for their * Lib. 


Hiſtory 
voluntary agreement betwixt- the lord and 
him; but in after periods it was conceived 
to be in conſequence of an abſolute obliga- 
tion upon the lord to renew. 
From the return of the fief then upon the 


death of the vaſſal, into the poſſeſſion of the 
lord, flowed the incident of Non-entry ; a 


term not known in the law of England, tho 
the incident itſelf was known: and from 
the right of the heir to repoſſeſs the fief, 
upon giving a preſent to the lord, flowed 
that of Relief: and upon the ſame princi— 


ples, if it was juſt, that the heir ſhould 


give a preſent for the renovation of his 
grant, it was much more juſt, upon the 
alienation of the fief, whereby a ſtranger 
was brought into it, that the ſuperior 
ſhould receive likewiſe a relief or fine for 
alienation. : | 


*Non-en- The law in the books of the fiefs * Was 


iy « 


+ Lib. 


feud. 2. 
Cap. 24. 


extremely ſevere upon the non-entry of the 
heir: By that law +, if the heir did not 
entcr within year and day, his et! was for- 
feited to his lord. 

The laws of Great Britain were never ſo 
ſevere; for ſo far as we can trace them 
back, all that the ſuperior could do, upon 


the death of a vaſſal, was, to take poſleſlion | 
of 
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of the fief, till it was relieved oF the pro- 1 
per heir. 
Thus Clanville * treating of the death · Clanv. 
of a vaſſal, whoſe heir is of full age, ſays: : 5 5. 5. 
Domini pofſint feudum ſuum cum herede in 
manus ſuas capere: And though he ſays, the 
heirs may retain the poſſeſſion, yet that is 
only, Dum tamen parati ſunt relevium ef 
alia rea ſervitia inde facere : And thus by 
a ſtatute of Robert III. + © it is leiſum f Star. 
ce to the king, or inferior over lord, when — _ 
ce the vaſſal deceaſes, to ſeize in his own & 38. 
te hands, his lands, until it be made mani- 
« feſt by an inquiſition or aſſize, quha is 
« heir, and gif he be righteous, and of 
* perfect age.” 
The law of Scotland remains the fm 
to this day, with this only difference, that 
before the king or inferior lord can take 
poſſeſſion of the land, they muſt procure a 
declarator of non-entry, or action of de- 
claration, that the vaſſal lies out unentred; 
after which they draw the full rents of the 
lands. 
The law of England took a different 
courſe; for as the power of the lords over 
their vaſtals, ſooner decreaſed in that coun- 
try, they loſt the power of taking poſſeſſion. 

E When 


Hi 2 ; 
When I ſpeak of the lords, I mean 
ſtrictly the lords ſuperiors, and not the 
king ſuperior ; for with regard to this laſt, 
he from his prerogative retained his ancient 
privilege. 
This diſtinction was brought about i in 
. the reign of Henry III. The words * of a 
ſtatute in the reign of that prince are: 
« $1 heres aliquis tempore mortis anteceſ- 
* ſoris ſui, plenæ etatis fuerit, capitalis do- 
« minus eum non ejiciat, nec, aliquid ſibi 
« capiat, vel amoveat; ſed tamen inde ſim- 
e plicem ſeizinam habeat pro recognitione 
« dominii ſui, ut pro domino cognoſcatur; 
« et fi capitalis dominus hujuſmodi here- 
« dem extra ſeizinam malitioſe teneat, 
« propter quod breve mortis anteceſſoris 
« vel conſanguinitatis, oporteat ipſum im- 
« petrare; tunc damna ſua recuperet, ſicut 
« jn aſſiza nove deſſeiz inæ; de heredibus 
© autem, qui de domino rege tenent in ca- 
e pite, fic obſervandum eſt, ut dominus rex 
« primam inde habeat ſeizinam, ſicut prius 
« mde habere conſuevit, nec heres nec ali- 
quis alius, in hereditatem illam ſe intru- 
dat, priuſquam illam de manibus domini 
c regis recipiat, prout hujuſmodi heredi- 
«tas, de manibus ipſius et anteceſſorum 
” ſuoru um, 


2 3 


« ſuoi um, recipi conſueverit, 'temporibus 


is put between the lord ſuperior and the 


lord, and the real ſaſine or poſſeſſion of the 


and the ſolid preſervation of the ancient 
right of the other. : 


to take a relief, called by the laſt of theſe + het. 
authors & Quaſi prima ſazina ; But they d bo 
ſay nothing of his right of poſſeſſion, ry Re 
excluſive of the heir; whereas the ſta- 
tute || De prerogative regis, ratifies, and Ne 4 
Saundfort * commenting upon that ſta- b 5 15 


ſovereign. 4TH cap. 3. 


gave to the ſuperior , conſiſted of armour. + Lib. 


Y warlike accoutrements he had right to take Canute. 


of Tenures. nd. — 


ce elapſis.” , 
An oppoſition, and an oppoſition iy 
obſerved by lord Coke *, upon this ſtatute, * Coke 


inſt. vol. 2. 


king ſuperior, the new cuſtom and the old 2 


cuſtom, the ſimple ſaſine or relief of the 


king, the mere acknowlegement of the one, 


From this time we read mob. ok the 3 
poſſeſſion of the lord: Bracton +, Fleta 17 ; 


and others, treat of the right of the lord It 


lib. 5. 


Cap. 1. 


tute, explains and proves the right of the * Saundf. 
prer. reg. 


In the origin of the feudal Jaw 3 in Eu- Relief. 
rope, the gift which the vaſſal on his entry 


Therefore in the Saxon law # the king l 5: 
had his heriots, which were a en of t Leg. 


| N® 69. 
E 2 <3 on 


Hiſtory : 

from the goods of the deceaſed vaſſal, and 
which accoutrements, in thoſe days, were 

more in conſideration than money. 
But ſome reigns after the conqueſt, 
when money came to be more in requeſt 
KkKames than armour, this heriot was changed * into 
Ne is. relief, or the payment of a certain Rated : 
ſum in money. ; 
HFeriots remaining ſill in ſome manors 
+ Bankton in England, and hereſilds having remain- 
— 5. ed till very lately in ſome manors in Scot- 
Ne 69. land, have made people conſider them as 
fruits diſtin&t from relief; but what the 
Saxon law of Canute calls heriots, the Nor- 
man law of Henry I. almoſt tranſlated from 
1 Leg. it 4, calls Relevationes the book of Doomſ- 
Ne 1,4, day 5 too calls the heriots in armour re- 
5 ages liefs; Tainus pro relewamento, demittebat re- 
Walen- gi, omnia arma ſua et equum, &c. And 
ford. though upon the change of heriots into re- 
liefs, ſome lords kept up in their manors, 
the cuſtom of taking the beſt moveable be- 
ſides; yet this cuſtom was only particular 
to thoſe manors, and the heriot was far 
from being a general fruit, diſtinct i in its 

origin from relief. 

Whether the exact quantity of this gilt 
taken in money, was fixed by law, is not 
very 
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very material, ſeeing that the law, if there 
= was any, was not. obſerved ; on the con- 
| 5 | trary, it was cuſtomary for the firſt violent 
W princes of the Norman race, to demand 
W ſuch exorbitant redemptions, as through 
tme inability of the heirs to pay them, 
brought the fiefs back into their own 
hands again. 
= This procedure by Henry I. ha had a 
£4 diſputed ſucceſſion to defend, and who was 
therefore more dependant upon his ſub- 
jects, is complained of, and amended, with 
regard both to the king ſuperior, and to 

W ſubject ſuperiors, The words of the char- 
W ter of that prince are * ; „ $1 quis ba-* Chanz 
ronum, comitum, ſive aliorum, qui de arr 
me tenent, mortuus fuerit, heres ſaus 
non redimet terram ſuam, ſicut faciebat 
tempore fratris mei; ſed legitima, et cer- 
« ta relevatione, relevabit eum; ſimiliter et 
% homines baronum meorum, legitima et 
c certa relevatione, relevabunt terr as ſuas, 
* de dominis ſuis . | 
= But that advantage which the nokles had 
taken of the weak condition of this prince, 

| they were obliged to depart from, in the 
powerful reign of Henry II. The law 
28 was , “De baroniis vero nihil cer- + Clanv. 


Sl; lib. 9. 
E 3 55 < tum cp. 4 


Hiftory 
« tum ſtatutum eſt, quia juxta voluntatem 
« et miſericordiam domini regis, ſolent ba- 
<« rones capitales, de releviis furs, domino 
c regi ſatisfacere.” - 

* Kaimes Perhaps the nobles * more : eaſily fabinlx: 
Ne- noten ted to the uncertainty of relief, becauſe 
15. ; . | | "ON 

ſome of them might hope, by oppoſition or 

favour, to get the king to remit the relief 

as to them. But as theſe views did not al- 

ways ſucceed, they aimed at a more ſolid 

ſecurity, in the diſturbed and 1mpotent 

reigns of-king John and Henry III. Theſe 

| princes oppoſed them long, but they op- 

poſed in vain: the nobles made good their 

pretenſions, at the expence of their blood, 

and put the aſcertained quantity of relief, 

in a proportion according to the .ranks of 

the vaſſals, into the great charter of the 

+ Mg. nation T. 100 J. was made due by an 

380 carl, 100 merks by a baron, and 100 ful- 
lings by a knight. 

The ſame progreſs, and for the ſame 
reatons, 1s to be obſerved in the law of 
Scotland ; for though in the time of the 
Regiam Majeſtatem, the heirs of barons 

t Reg, were | in miſericordia regis, yet in future 
£19)-00-?- reigns, as the vaſſals grew gradually Jef 
dependant upon the king, and the right of 

_ the 


ERR N 3 
E | the heir grew ſtronger, reliefs in general 
1 came to be aſcertained in their quantity, 
and the heir in Scotland was rendered 
acqually independant with the heir in Ang 
land. 
Raeliefs were iin a 10 il 
tary tenures, but a right ſo beneficial to the 
ſuperior could ſcarce fail of being quickly 
extended over Soccage tenants, who origt- 
W nally were ſtill more dependant than the 
military ones. It appears from“ Bracton, . Brad. 
and the + Regiam Majeſtatem, that at com- => wy 
mon law, an additional year's rent upon + Reg. 
the ſucceſſion of every new tenant in Soc- — — 5 
cage, was underſtood to be due; but from 
W the ſtatute of wards I of Edward I. which 1 An. 28. 
W affirmed the common law in this reſpect, d. 1. 
it appears, that ſuperiors had choſen rather 
to keep the quantity of this relief undeter- 
mined, in order to have a larger field for 
extortion ; this ſtatute which ſeems made 
in favour of the vaſſal, after declaring, that 
a free Soccoman ſhall double his rent after 
the death of his anceſtor, uſes theſe words, 
which relate to the former abuſe, And ſball 
not be unmeaſurably grieved. In Scotland 
again, we ſupphed the want of a ſtatute 
preventing this gr levance, by a precaution 

E 4 in 
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5 in the conveyance, and put almoſt con- 
ſtantly an obligation for doubling the rent, 
into the Soccage contract. 
The year's rent extraordinary, in Soc- 
* Kaimes cage tenures *, paved the way for an alte- 
bit. notes, ration in the manner of aſcertaining the 
quantity of relief due in military tenures ; 
for when the fiefs came to be diſmembered, 
ſo that in the ſame order of men, ſome had 
very large, and others very ſmall eſtates; 
the abſurdity of making every man of the 
ſame order pay the ſame preciſe ſum, and 
on the other hand, the difficulty of pro- 
portioning the quantity of the relief to the 
extent of the reſidue of the fief remaining 
undiſmembered, were equally great; and 
therefore, in imitation of the year's rent 
due in Soccage, a year's rent extraordinary 
was likewiſe made due in military fiefs in 
+ Viner Scotland conltantly, and in England. 7 
voce Te- | 
Ban Fah often. 
According to the ſtrict feudal ſyſtem, as 
Foe en, Will be more fully ſeen in the next chap- 
ter, the vaſſal originally could not alienate 
his fief, without the conſent of his lord; to 
gain this conſent, it was natural for him, 
or for the new vaſſal, to make a preſent to 


the lord; and on the cuſtom of making a 


* C 
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0 preſent to get the lord's conſent, was erec- 
Ned a right of exacting it, in after times, ; 
hen his conſent could not be refuſed: 
WHence the origin and the duration of the 
ie of a year's rent upon alienation. 

nin order to avoid this fine, the vaſlals 

rot into a way of alienating, but ſo as to 
Snake the new vaſlals hold of them, and 
Wot of the ſuperior ; by which the ſuperior 
oſt many of the incidents and fr uits of his 

; A | uperi iority. wr 

70 correct this practice, the ſtatute | NE 
7 Emptores was paſſed both in * Eng- 5 
Ind and + Scotland; by which vaſſals ans 
ere allowed a full liberty of alienating, Rob. 1. 
Ind the alienees were made to hold not of“. 25. 
Ct e vaſlal, but of the ſuperior : by the laſt 
art of this ſtatute, ſuperiors recovered 
heir incidents and fruits, which was full 
tribution to them for the liberty of alie- 
ation given to their vaſſals, in the former 

: jart of it; and therefore by theſe ſtatutes 
was intended, that the fines of alienation 
Would ceaſe, 


- 

) ; | But on the interpretation of the ſtatute 

= UL we abs in England, it had been 
ound t 1, that the immediate vaſlals of the; Sands, 


rown in capite, were not comprehended P!er- 10s: 
8 under 
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under the ſtatute, and that they could not 
alienate without licence of the crown, and 
in conſequence of this, the fines of aliena- 
* An. 1. tion continued in the law * over theſe par- 
Ed. z. ticular vaſſals as long as the tenure by 
cab. . knights ſervice ſubſiſted. In Scotland 
again, the ſtatute itſelf went into diſuſe, 
and in conſequence of that, the fine of 
alienation returned into the law, over. all 13 
vaſſals whatever. ; 
Aids. The extreme dependance of the vaſſal 9 
upon their ſuperiors at firſt, and the great 
cordiality betwixt both afterwards, pro- 
duced another incident, to wit, that of aid. 
Aids were at firſt benevolencies of the 
vaſſals, and were given during the great 
feſtivity, or the great neceſſity of the lord, 
upon three occaſions, to wit, when his ſon 
was to be knighted, when his daughter 
was to be married, and when his perſon 

was to be ranſomed. 
I Reg. But + what flowed originally from re- 


Mij. gard, ſuperiors ſoon changed into a matter 
cep. 73. Of duty, and on a gratuity erected a right; 


RT they pretended to exact what they ſhould 


cap s. only have received; and not contented with 
, this, they extended the occaſions of thoſc 
ads, 


70 ser 2 
I aids, and under colour of them, and - 
WT vourcd to tax their vaſlals as they pleaſed. 
= The variations in the progreſs of aids; 
were much like thoſe of reliefs, the occa- 
ſions of them were limited or extended, 
and the quantum diminiſned or encreaſed, 
according to the characters of princes, the 
exigencies of the e and the ſtate of 
the vaſſals. _ 

In the reigns of Henry I. and David I. 
the law was * : Nihil certum ſtatutum - vid. 
« eſt, de hujuſmodi auxiliis dandis vel exi- le. cit. 
« gendis; and the only limitation upon 
this uncertainty, was, in the general words 
immediately after, Ita tamen moderatæ, 
« ſecundum quantitatem feudorum ſuo- 
« rum, et ſecundum facultates, ne nimis 
« gravari inde videantur, vel ſuu um conte- 
© nementum amittere. 

But in the reigns of + Edward 4 and + An. 3. 
＋ Edward III. in England, and of $ Robert _ 36. 
I. in Scotland, the occaſions of exacting f 25. 
aids, and the quantities of the aids were cap _ 


not only aſcertained, but when aſcertained, $28 So. 
were obſerved. cop. 18. 


Aids were originally Puder to fiefs held 
by military tenures ; but they had quickly 
been extended from military fiefs, 1 into other 
0 pecies 


t Ander. variety of old deeds * in Scotland, in which 
2 the king 18 made to declare, that the tax 
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ſpecies of holdings ; they were levied under 
the names of * Hidage, Carucage, &c. and 
too often at the arbitrary will of the king. 
Taxes on lands were originally no part 
of the Gothick conſtitution; the king's 
court was ſupported by the rents of his 
demeſne lands, and by the fruits and inci- 
dents of the feudal tenures, to which the 
other lands of the kingdom were ſubjected; 
and therefore it is not to be wondered at, 
that the ſubjects bore theſe approaches to 
a land-tax with impatience; to ſmooth 
over prejudices a little, the kings, at the 
very times they were levying theſe taxes 
with violence, pretended to receive them 
as voluntary contributions: a ſtatute of 
ee I. + proceeds on the king's narra- 
tive, © That foraſmuch as divers people of 
« our realm, are in fear, that the aids and 
e taſks which they have given to us, before 
« time, towards our wars, and other buſi- 
“ neſs, of their own grant and good-will, 
* howſoever they were made, may turn 
* to a bondage to them and their heirs, 
e becauſe they might be at another time 
ce found in the rolls:” And there are a 


E „% mn fd © A ad fo mb K wc cas = 
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which he then levies by voluntary contri- 
bution, ſhall not be a Fry for the 
future. 
Things could not ſtand long on this 
footing: on the one hand through the de- 
cline of the ſtrict feudal ſyſtem, the king's 
feudal emoluments were become leſs, yet 
the exigencies of his government were not 
decreaſed ; and therefore it was. obvious, 
that a land-tax was needed : on the other 
hand it was equally dangerous to allow 
che king to lay it on, when, or to what 
W extent he thought proper; and therefore 
in the reign of the ſame prince, who had 
W firſt limited the occaſions, and the quanti- 
ties of aids in military tenures, it was ſet- 
W tled “, that neither he, nor his ſucceſſors, « An. ,.. 
ſhould lay on any new aid whatſoever, Ed. 1. 
without conſent of parliament. - A 4 - 8 
It does not appear, that in Scotland, any Et, n 
reſtraint ſimilar to this was laid upon the ML 
king by ſtatute; nor indeed was it neceſ- 
ſary : In Scotland the feudal ſyſtem took a 
deep root, and remained long ; that ſyſtem 
was produced by, and produced again an 
oligarchy; in ſuch a country it was need- 


leſs to rale the king by ſtatutes, he was 
ſufli- 


Hiſem 
ſufficiently reſtrained by his own impoten. 


cy, and the power of his nobility. 
The riſe of the great families upon the 


power of the crown, ſtripped the king of 3 
the power of laying on a land-tax ; but in 
the end, the riſe of the commons upon 
both the great families and the king, ſtrip- 
ped both of this power in England; and 
now in Britain the laying on taxes, not 
only on land, but on any other ſubject of 


property; from a conſuetude much ſtronger 


than any ſtatute; belongs not ſo properly 
to parliament, as to the houſe of commons il 
alone. This power, thus taken from the 
king, and given to the ſubjects, was the 
foundation- ſtone of the Engliſh liberty, 
and now diſtinguiſhes the Britiſh conſtitu- Mi 
tion, from almoſt all the en ſove | 


reignties in Europe. 


Among many other eſfects, which the 3 
original ſituation of ſuperior and vaſlal 


produced, and which remained in the law 


long after the' principle itſelf was Targa, 
was the incident of eſcheat. 

This incident branched itſelf into two 
' heads; for, in the firſt place, if the vaſſal 


committed a delinquency, which made him | 0 
unwor thy of the feud, the feud eſcheated i 
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to the lord. In the next place, if the vaſ- 
ſal died without leaving an heir to perform 
the ſervice, the feud eſcheated to the lords. 
Both incidents flowed from the principle, 
that there was no more than an uſufruct, 
or pernancy of the profits in the vaſlal, 
which he being unworthy to enjoy, or 
having no heir capable to enjoy, reverted 
to the ſuperior, and reunited dclt to the 
property. = 
In the ancient laws not only of England 
and of Scotland, but of all feudal nations, 
the cauſes of making the fief to eſcheat, 
for offences againſt the honour or the in- 
tereſt of the lord, are without number. 
In England, as the connection betwixt 
lord and tenant ceaſed ſooner, ſo theſe pe- 
nalties diſappeared ſooner than in Scotland. 
In the latter country, they may be traced 
through the reigns of moſt of the James's; 
and if we may credit the enumeration of 
| Craig *, great numbers of them ſubſiſted * Craig, 
in his day, | FOR 5 * 
In the end however, when land came to 
be a common ſubject of commerce, people 
who had paid value for it in money, refuſed 
to ſubmit to ſuch forfeitures, and ſcarce 
any 


i FRY 


died, a new tenant, that is, the heir ſtarted 4 f 


Bacon 
voce for- 
feiture. 

+ Quon. 


attach. 


cap. 48. 


N® 16. 


n Hilery 


any injury done now by the vaſlal to , the 


lord, will make the fief liable to eſcheat. 
Vet ſtill the eſcheat of lands for crimes 


againſt the publick, or againſt the lord 


through the publick, ee in both 
countries. 


But on one crime, to wit, that of felony, b 
this eſcheat had different effects 1 in _ 


land and in Scotland. 
In the firſt of theſe countries, felony: was 


attended with corruption of blood; in the 
other it was not: the conſequence was 
clear, that in the one country, the felon 
having no inheritable blood, his iſſue could 
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not take upon his death; whereas, in the 
other country, the defect being only that 
of a tenant, as ſoon as the obſtruction was 
taken away, that is, as ſoon as the felon il 


up. 


the * total eſcheat in England for felony, 
and the partial + life-rent eſcheat in Scot- 
land for it. 


This pr al the diſtinction betwint Y 


The too great ſeverity of this penalty 4 


among the Engliſh, obliged them, in many 


of their ſtatutes againſt felony, to fave E 


againſt corruption of blood; ; in theſe the 
eſcheat 


of Tenures. 1 


cſcheat became ther eby the ſame with that 
for a civil debt in Scotland, and the offen- 
der forfeited for no more than his own life. 
From want of attention to the total 
eſcheat for felony in the Engliſh law, per- 
haps our members of parliament for Scot- 
land, have in ſtatutes relating to Scotland, 
conſented to the corruption of blood for 
certain crimes, when they meant only to 
ſubject them to the puniſhment of felony, 
known 1n the law of their own country, 

In both the Englith and Scotch eſcheats * * Mag. 
it is remarkable, that the land eſcheated = 
for a crime, went to the king for a year Qov. 
and day, before it fell to the lord. . 

This preference of the king deſerves to 
be accounted for. 


＋As the land of the vallal a be- I Kames 


longed to the lord, when the vaſſal became d 3 


06, 
unworthy to enjoy it, 1t reverted to the true Bacon 
proprietor; but the moveables of the vaſ- fe cr. 


ſal having been acquired by his own induſ- (A. 
try, were deemed to be his own; and for 
his debt contracted by his crime to the 
publick, forfeited to it. But it was neceſ- 
ſary, that the publick magiſtrate, the king, 
ſhould have ſome time to gather in theſe 
moveables, as well as the poſſeſſion of the 
= | _ and; 
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Hiſtory 


land, in order to do ſo. The uſe which he 


made of this time and this poſſeſſion, and 
which in thoſe days he was conceived to 
have a right to make, was, to carry off 


every thing that could poſſibly be moved; 
and for the ſake of encreaſing the penalty, 


to deſtroy what he could not carry off. In 


conſequence of theſe notions, it was his 


general practice, to fell the trees, pull 


down the houſes, and as either the ſpirit 


of gain or of wantonneſs prompted, to 


waſte the land. An inſtitution of this 
kind could not laſt long; the lords had too 


* Bacon 
voce Out- 
* (D.) 


much intereſt to prevent, and the king too 


little intereſt to ſupport ſuch national de- 


ſtruction ; therefore the lord came into the 
practice of giving a whole year's rent for 


the king's right of waſte, and got the lands 3 
ſafe and unwaſted to himſelf. ps f 


In England this right of the king to the 
land for a year and day, and the ſubſequent 
eſcheat to the lord, was confined to real of- 


fences; for on outlawry in a civil action, 


there was no eſcheat * to the lord, and the 
king had only the pernancy of the profits 
of the lands, till the reverſal of the out- 
lawry, or the death of the perſon outlawed. 
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_—_ Mer EL 67 
But in Scotland we made a much wider 
ſtretch; upon the denunciation of a man 
for a civil debt, we uſed a fiction of law: 
W On account of the debtor's diſobedience to 
the king's writ, in not appearing to pay 
che debt, he was ſuppoſed to be a rebel, 
and as ſuch his lands remained a year and 
day with the king, after which they fell 
under eſcheat to the lord. If within the 
year * the debtor had been releaſed, or in 5 Quon 
the language of the law of Scotland, relax- cap 18 
ed by the king, he was deemed to be again 
a true ſubject; for during the king's year, 
the lord could not enter upon the land, 
and the debtor's rebellion, which had been 
created by one ſuppoſition, was undone 
by another: but if he remained a year and 
day at the horn, that is, without appear- 
ing to pay the debt, the lord entered upon 
the land, and being once entered, his right 
could not, by the king, or the king's pow: 
don, be afterwards annulled, 
| The want of obedience to the laws, and 
of right police in the country, made the 
ſeverity of this fiction of rebellion neceſ- 
fary, and the old law of eſcheat, with 
perhaps the hope of enticing the lords for 
the ſake of their own intereſt, to puniſh 
F 2 thoſe 


68 Hiſtory 
thoſe who diſobeyed the law, occaſioned 
the fruits of the fiction to be given to the 
lord, though invented for a civil debt in 
the reign of James VI. a period, when for 
| rebellion to the king, one would have ex- 
© pected, that the law of forfeiture, rather 
than that of eſcheat, ſhould have _ 
place. 
From the principle of eſcheat init i in 
a very early age, it followed, that on the 
treaſon of the vaſſal, his lands were eſcheat- 
ed to his ſuperior, to wit, the king; for 
during that period, the king was the only 
perſon who had real vaſſals; the poſſeſſors 
of lands under his vaſſals, not holding their 
lands in deſcent, were rather tenants at 
pleaſure, or for lives, than vaſſals. 
When afterwards the rear- vaſſalage came 
to be eſtabliſned, it may perhaps be found 
true, notwithſtanding the authority of lord 
2 on 3- Coke * to the contrary, that on the treaſon 
7 of the rear-vaſſal, his land eſcheated to the 
lord, and that the law remained ſo, till it 
was altered by the famous ſtatute of Ed- 
1 ward III. + which made the lands holden 
op. al 6 others to forfeit to the king upon trea- 
on. e 


* . » W ” < * 
. y * ; n aso 2 1 N 2 rg 
EC AT VVVVVVwSVVVVdVæf!!t!.!.!.!.!. oo Co Car FIN EF CEE II ae, TA TW : * 
T * ERR? : r = PR BU OBE u op No a Ae pr EEE 5. 0 Is IE OT 
& 1 SW P . 45 6 5 5 FS. 77 1 r r N 4. 
E * ” 2 5 Vr n > 2 4 2 25 277 % X 5 2 2 
; 1 


* — 4 
4 pos EEE 


"Dot 


of 7 enures. 


But whatever be in this conjecture, this 
is the ſingle inſtance, in which, on account 
of the publick nature of the crime, and of 
its dreadful conſequences, the law of eſcheat 


was made, at one period or other, to give 


place to the law of forfeiture; ſo that on 
treaſon the lands fall to the king, and not 


to the lord, to the publick magiſtrate, and 


not to the private ſuperior. 
Yet in many of the laws of forfeiture for 


treaſon, the original law of eſcheat may be 


traced; of which the ee are exam- 
ples. 


lands, without being ſubject to the incum- 


brances charged upon them by the vaſſal: 
This notion prevailed ſo long in Scotland, 
that ſo late as the reign of James VI. the 


legiſlature were obliged to provide by ſta- 


Originally on a vaſſal's aelinquency the 
lands returned into the ſuperior's hands, in 
the ſame condition in which they had gone 
from him; in conſequence of this, he was 
WF conceived to have a right to reſume the 


| tute * for the payment of the debt on- As 
which execution had paſſed by the donatar A7 45, 
of eſcheat, that is, by him to whom the & 147. 


crown gifted the profits of the eſcheat ; 


and the treaſury was afterwards obliged to 


F 2 . 


7 


add further force to this proviſion, by tak- 
ing ſecurity continually from donatars, for 
the payment of the debt: Now this princi- 
ple of eſcheat transferred itſelf into the law 
of forfeiture, and it was doubted, whether 
the king was bound by the onerous deeds 
of the forfeited perſon. 

In Scotland, fo late as the year 1688, it 
* Pankton is certain *, the forfeited eſtate was not 
= 3 ſubject to any deeds or debts of the traitor, 
which had not received confirmation of the 
king; and one of the articles of grievances, 
preſented to king William, by the conven- 
tion of eſtates, was, The forfeiture to the 
prejudice of creditors; nor were theſe things | 
remedied till the year 1690, when by ſta- 
10 * tute it was enacted +, That all eſtates for- 
ferted, ſhould be ſubject to all real act ont, and 

claims againſt the ſame. 

In England, even to this day, the old 
rule of eſcheat, that lands ſhould revert 
free of burdens, ſo far prevails in forfei- 
1 An.  & ture, that the lands revert to the king }, 
6. Ed. 6. diſburdened from the dower of the wife; 
eren and further, though the king upon forfei- 

ture for civil debt ſatisfies the creditor, at 


whoſe ſult the outlawry 1 18 proſecuted, yet, 
accord- 
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Coke *, if an eſtate devolved jure ſenguinis * Coke 


ner; for though in England the lands fell 


I 
heres, and therefore what the lord in the Ne 109. 


inheritable blood, the king in the other“ 


| _ of Tower. 5 f A | 
according to lord Coke, he is ſaid to do ſo 


| de gratia, and not de / Jure. 


The law of eſcheat is ſtill further 1 
in the law of forfeiture, from this, that by 
the law of England, according to lord 


upon a traitor, it eſcheated to the lord, and A. 4. os 
did not become forfeited to the king; by (v.) 

the proper law of Scotland, in the ſame 
manner, it would have + eſcheated to the +Dirleton 
king for defect of inheritable blood. I fay, lte“. 


ſeiture, 
by the proper law of Scotland; for 1 ſpeak 5 & ibid. 
not of the Engliſh law of treaſon, now ez. 


tended to Scotland: I ſay, in the ſame man- 


to the lord, and in Scotland to the king, 

yet in both countries they fell by the ſame 
principle : In England the lord was lti- + Bankton 
mus heres, in Scotland the king is wultimus 2 3. 


one country took by eſcheat, on defect of * W475. 


country took by eſcheat, and not by for- 
feiture. 
Perhaps too in this our day, or chat of 
our fathers, we might trace the law of 
eſchcat in the ſtatute of George I. known 
commonly by the name of the Clan Act, 
F 4 - amidſt 
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22 
amidſt all the political views with which 
it was made *. By that ſtatute on the 
treaſon of the vaſlal in Scotland, the lands 
were on certain conditions relative to the 
ſuperior, to eſcheat to him, and not to be- 
come forfeited to the king. 
Eicheat of Again, with regard to the eſcheat ariſ- 
ulimus ing from the defect of the exiſtence of an 


Geo. 1. 


heres heir, it is certain by the old law books, 


+ Reg. both of England and of Scotland +, that 


_ 4 the lord, and not the king, ſucceeded as ul- 
cap. 6s. mus heres. 


Glanville, If we may believe Glanville , the ſupe- 


lib. 7. 
cap. 17. rior was not ultimus heres to a baſtard, dy- 


„ ing without iſſue, in England, in the time of 
15 16. Henry II. If we may believe Craig 5, and 
a wk Sir John Skeen % the king was 1n their 
xy 17. time laſt heir to a baſtard, in the ſame 


| Skeen manner in Scotland. Perhaps thoſe au- 


Row is thors may not fally be truſted in their 
lib. 2. averments. Not Granville, becauſe in the 


ep. 5% very next reign, the lord was ultimus heres 


to a baſtard, as is obvious from the autho- 

* Braftop, rity of Bracton * and others. Not Craig, 
| = 5 becauſe in another paſſage he directly con- 
+ Craig, tradicts himſelf; his words + in that other 
ITY paſſage are: © Illud tamen intereſt, quod 
15. * baſtardo mortente ſine liberis, ſive ſit ec- 


— IF6 i cleſiaſti- 


1 : — __ 
ee ceſiaſticus, five laicus, omnia ejus W 
ce bilia fiſco jure coronæ fiunt caduca, fi 

« teſtamentum non fecerit; nam baſtar- 

diæ inter regalia numerantur; at feuda 

ad dominum ſuum de quo tenebantur 
redeunt. Ratio eſt, quod ea domino- 

rum ab initio voluntas fuiſſe præſumitur, 

ut ſoli vaſſalo providerunt et ejus filiis le- 
gitimis, qui ſi defecerint, ad dominum 

« debeat feudum reverti. Not Skeen, be- | 
cauſe Sir James Balfour * not only gives » Balfour 
his opinion to the contrary, but cites a be 
judgment to the contrary, which had been 
given about that time, to wit, on the 12th 

of December, 1542; and ſtill more, be- 

| cauſe the preference of the king was con- 
trary to the analogy of the feudal plan, 

and of the feudal principles at the time. 
At the ſame time, if the law ſtood as 
theſe authors aſlert, the exception may be 
accounted for +. Baſtards ſeem in many + Dirl. 
reſpects to have been deemed a kind of cri- 3 
minals in the eye of law; they were not Craig, ' 
allowed to make teſtaments, they could prong * 
not have an heir failing their iſſue; when Ne 12. 
then the ſucceſſion fell, it ſeemed to fall as 

if for a crime, and therefore the publick- 


3 


mi, 
magiſtrate, eetbar- than the private ſupe- 
rior, ſeemed to have an intereſt in it. 
But whatever be in this, it is certain, 
that after that diſtant period, the lord r ; 
mained ultimus heres in England, as long as, 


the feudal ſubordination remaining, there 
could be room for the diſpute betwixt him 


and the king ; and in copy-holds he remains 
wltimus beres at this day. 

In Scotland the lord remained likewik 
very long ltimus heres, In the record * of 
charters of the year 1506, there are on the 
18th of February two very ſtriking inſtan- 
ces of this: the king in theſe as earl of 
Marr, and not as king, grants to Alexan- 

der Couts and his ſpouſe, and to John 
Skeen and his ſpouſe, certain lands, which 
he expreſſes had fallen by the right of li. 
mus heres to him as ſuperior and earl of 
+ Balfour Marr, and not as king. Sir James Balfour +, 
wn Who wrote before Craig, declares, the lord 
+ Craig. Was ulliimus herrs, and the words of Craig! 
lib. 2. are expreſs: © Ad dominum ratione feud! 
Ne © fj nullus heres appareat, ex eorum nu- 
© mero, qui diſpoſitione continentur, feu- 
« dum redit domino, etiamſi non ſit ex- 


£ preilum, ut in eo caſu caderet.” 
Tt 


8 * 32 ͤ We AI DIE LEE Ti Te r N Tat oa 7 ELSE n 
1 * WCG . 5 es A 5 $I 8 3 8 : n 0s a ES 1 
: . 


— 


. — AY 


„ Tenures. Le 
It appears in the reign of Charles II. 
W though * it was fixed, that the king was -Dirleton 
= /:imus heres to a baſtard; yet it was a NA 
doubt in law, and among lawyers, whe- 
ther the king or the lord was ultimus heres 
to other perſons; for one of the doubts 1 . 
the law of Scotland, ſtated ＋ by Sir John? 15 W mr 
Niſbet, 15: If a right be granted to a of fees. 
« perſon, and the heirs of his body, with- 
« out any further proviſion or mention of 
« return, whether will the king have right 
as witimus beres or the ſuperior? _ 
nin the ſucceeding reign it appears, from 
ga circumſtance in a judgment reported by 
lord Fountainhall r, that even ſuperiors t Dec. g. 
were taking gifts of the eſcheat of their 2 
own vaſſals from the crown, as laſt heir; 2gaiuſt 
for in that report one of the competitors is YA 
Ja ſuperior, who has taken a gift of his 
vaſſals eſcheat upon the failure of heirs. 
But lord Stair put totally an end to the 
doubt, who was ultimus heres in our law. 
He declared S, that on the failure of heirs 1 
* the king by his prerogative royal exclud- fl. * 
* ed all other ſuperiors, who are preſumed N* 4. 
eto retain no right nor expectation of 
e ſucceſſion, unleſs by expreſs proviſion in 
e the 1nveſtiture the fee be Py to re- 
K turn 


Hi 2 


ee turn to the ſuperior, in which caſe he i 1s 


© proper heir of proviſion :” And the rea- 


| ſon he gives for it amounts to this, and is 
a wiſe one; that fiefs being now no longer 


gifts from the lord, but ſold for their value 
in money, his ancient intereſt is loſt. Ever 
ſince the time of that great author, the 
conſtant cuſtom of iſſuing gifts from the 
exchequer, the acquieſcence of ſuperiors in 


* Bankton not conteſting thoſe gifts, the opinions * of 


lib. 3. 
tit. 3. 


N. 106. 


our lawyers, and the deciſions of the judges, 
have run in the ſame channel, and have 


confirmed the right of the king, to the ex- 3 
cluſion of that of the lord. 3 

Nay, this law of eſcheat the judges have 
carried ſo far, in favour of the crown, that 


in the caſe of the eſtate of Maſondieu, they | ; 
lately found 4, the king, as ultimus here, 
could defeat a death-bed diſpoſition ; al- 


though the favour due to a teſtator, more 
eſpecially to prevent his inheritance from 
being caduciary, be very great; and al- 
though the privilege of impugning a death- 
bed diſpoſition, may appear to have been 
introduced only in behalf of the heir of 


blood, whoſe rights and expectations are 


diſappointed; but not in behalf of the 
crown, which takes not as heir, but as 
e 


this. EG 7 
proprietor of bona vacantia, and the ex- 
pectations of which, therefore, cannot be 
diſappointed at all. 5 

This transfer of the right of the lend; as 
ultimus heres, into the hands of the king, 
without ſtatute, without even a ſingle de- 
ciſion in point on the conteſt, is a very 
ſingular inſtance of the decay of the feudal 
law, how it melts away of its own accord, 
how the rights of ſuperiors paſs from them, 
as their intereſt waxes weaker in the fief, 
and how the minds of men yield without 
force, when the variation of circumſtances 
leads them into to yieldin g. 


2 Rs 


s E C 7. Ii. 


FT D R tracing the xpgrel of the preſent 

eſtabliſhment of tenures, and of ment ul 
their original fruits, it may not be i 1MPro- 2nd their 
per to take a general view of the fates of — 
both. 

The extent of enumeration in the diffe- 

rent ſections of this chapter, may appear 
tedious, but it is chiefly from this enume- 


ration, that the baſis of the feudal ſyſtem, 


the connexion betwixt lord and vaſſal, can 
DE- - 


Frankal- 


moigne. 


. Hiſtory 
be known, and it was in the declenſion of 


this connection, that the ruin of the e 


itſelf was involved. : 
Tenures by frankalmoigne preſerving 
too little connection betwixt lord and val. 


fal, at a time when a great deal was re- 
quired, were very early reſtrained' in both 


g. kingdoms, by the ſtatutes * of Mortmain; 


cap. 4,14. 


OV. Z. 


Stat. R. 1. 


cap. 1. 


＋ An. 18. 


. 


cap. 1. 


after theſe the famous ſtatute Quia Empto- 


es +, of Edward I. barred the ſubjects ef- 
fectually from making grants in jrankal- 
moigne for the future, and the abolition of 
the Popiſh ſuperſtition, had the ſame effect 
in Scotland; for the lands held in frankal- 
moigne, were at the reformation annexed to 
the crown, which diſpoſed of them upon 


different tenures; and now þ the only re- 


Military. 


$ An. 12. 


cap. 2. 
An. 20. 
Geo. 2. 
Soccage. 


Burgage. 


mains of frankalmoigne in Seathiind, are 
the manſes and glebes of miniſters. 
Military tenures preſerving too much 
connection between lord and vaſſal, down 
to times when very little was required, 
ſhared the ſame fate at a later period d. 
Tenures by ſoccage and burgage having 


in them a juſt moderation between theſe 


two extremes, have to this day a ſtable du- 
ration, In Scotland, they have the appear- 
ance 
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of Tar. 
ance of ſeparate tenures; and in man 2 . 
are run into each other. 
The perquiſites of ward and mar riage LEM 
being ſufferable only in a very military age, 
were apropriated to military holdings, and 
were even in theſe ſoftened with the tem- 
per of ſucceeding ages. 
Thus + for two hundred years paſt, our + Diaion 
Eis. vo- 
Judges in Scotland have given the ward of ce tutor & 
me minor's perſon, not to the ſuperior, but Pari 
to his relations; and what the judgments 3M 
of courts did in Scotland, the humanity of | 
ſuperiors pans in England; ftatutes in both 
countries prohibited the lord to do waſte, f An. 3. 
and other ſtatutes obliged him to give * cp = 
per maintenance to the heir. 
Thus again, with reſpect to the right of 
marriage, the ſtatute F of Magna Charta M's: 
ordained, that the heir ſhould be married cap. > 
Wwithout diſparagement. A future ſtatute of 
Henry III. made the ſuperior, in cafe of | An. 29. 
diſpar agement, loſe the ward. A ſtatute cap. fe 
in the time of Edward I. repeats this pe- 
Wnalty, and adds *, that if the ſuperior keep * An. 3. 
the heir female l for covetiſe of — 22 

the land, ſhe ſhall have an action for reco- 

very of her land, without giving any thing 
for her wardſhip or her marriage. Tem- 
pera- 


80 


peraments ſimilar to thoſe, were introduced 


ing to circumſtances; they excluded it al. 
together, where there was the leaſt appear. 
_ ance of fraud; as for example, where th: 
woman offered was already engaged, the 


* Durie's 
deciſions, 
French 
againſt 
Cranſton, - 
July 11, 
1622. 


+ Stair, 
lib. 2. 
tit. 


Ne 54. 


to marry; and though it was agreeable to : 


riage of each ſhould nevertheleſs be paid 


did the courts of law favour the vaſlal 


Hiſtory 


into the law of Scotland, and extended in 
both countries. Our judges in Scotland, 
particularly, allowed the -refuſal of the 
marriage to be purgeable by an after con- 
ſent; they modified the value of it accord- 


took advantage of every flaw in the order 
of requiſition, that is, the writ requiring 


ſtrict law, and to * one deciſion, where 
ſeveral heirs apparent of the ſame familj 
had died one after the other, before the 
age of marriage, that the value of the mar: 


yet lord Durie, who reports that deciſion, 
ſays, ſuch a claim * was never by the court 
« of ſeſſion ſuſtained before.” And lord 
Stair adds +, © That he hopes it wil 
« never be ſuſtained again.” Nay, ſo fa 


that in a diſpute whether the value of the 
marriage was to be computed at the mat 
riageable age of fourteen, at which time 


the heir had been very poor, or at the 
tim: 


time of his marriage, when by an eſtate 
fallen to him, he was become very rich, 

lord Stairs informs us, © That the lords Stair, 
e inclined much to eaſe the vaſſal, fo far I: . 5 
« 45 law would allow, and that ſeveral i in- Ne 55. 
« terlocutors did paſs ſupporting his Plea.” 
Agreeable to the ſame moderation in the 
adges, theſe two incidents of ward and 

4 arriage were, ever fince the revolution, 


ej J exacted with the utmoſt Fay. by the of- Non- en- 
ler N ficers of the crown: . 5 pt 6 


The ſeverity of non- entry, made it laſt Compoſi 

only a ſhort time in England, in favour of » An. . 
the lord; and though that ſeverity laſted Ed. . 

a longer, in favour of the king, over his vaſ- nd ” 

ſgals in capite, yet aſtatute “ in the reign of 15 5 


Edward I. barred the king from taking p. 206 & 


till he was authorized by the verdict of an Ed. 1. 
Winqueſt to do ſo. Many ſtatutes + were comp.” 


they all limited the king, and they all 372. 


favoured the vaſſal. — 


2d laſt. 
ham- 688. 


of 2 N Ir 


poſſeſſion till an office was found, that is. 12 An ag.” 


afterwards made to the ſame purpoſe ; 2 24 


In Scotland, though the ſuperior origi- Stat. line, 
[nally could have entred directly upon the — 1 af 
lands, in the ſame manner that the ſupe- ng 
rior in England could have done, yet the cp. s. 
— of . our judges afterwards & Coke, 
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Die. 
deciſions, 
vol. 2. 


pag. 6. 


F Dic. 
deciſions, 
tit. relief. 
I Scots 
acts, an. 
1469. 
cip. 36. 
comp. 
Stair, 
lib. 2. 
cap. 4. 
Ns 32. 


AN, 20. 


Geo. 2. 
Comp. 
Bank ton, 
lib. 2. 
tit. 4. 
Ne 33. 
9 Balfour, 
tit. relief, 
hope 124. 


Stairs, 


lib. 2. 
tit. 4. 


Ne 28. 


Fg 


_ Hiſtory | 


hampered with the neceſſity of a declara- 


tor, or action of declaration, that the lands 
were in non-entry, in the ſame manner 
that in England the king had been ham- 
pered with the neceſſity of an inqueſt made, 
and office found; nor even after declara- 

tor * did the judges give any more, than 


the retoured or ancient duties to the ſupe- 


rior, if the vaſſal had any tolerable excuſe 
for ſtanding out. Influenced by the an- 
cient maxim, that relief was only due in 
military holdings, and by the uncertainty 
in which ſuperiors had afterwards kept the 
1 of relief in ſoccage holdings, our 
judges in Scotland were ſo far from favour- 
ing the right of the lord, that they + refu- 
ſed to double the rent, upon the entry of 
a heir in ſoccage, unleſs there had been 
an expreſs clauſe in the charter for doing 
it; and though upon the entry of a ſtran- 
ger upon the ſuperior, they were obliged J, 
by ſtatutes, to make the compoſition, or 
tine for alienation, a year's rent of the lands, 
at the improved value, yet on the entry of 
an heir they interpreted the profits to the 
lord to be according $ to the retoured or 
ancient duty only; and not according to 
the improved rent of the lands: With theſe 

tem- 


— - Tanibes, Eh 83 
temperaments, the rights of non- entry, re- | 
lief, and compoſition, are ſubſiſting in 
Scotland ; but ſuch of them as remained in 
England, were overwhelmed in the fall of 
the court of wards and liveries in that 
country, | 

The right of demanding aids of the vaſ- Aid. 
ſal, though it remained in the highlands 
of Scotland, ſo late as the time * of Craig, * Craig, 
yet wore away in that country by diſuſe, — RE 
and in England was put an end to by N? 22. 
the ſame ſtatute which aboliſhed knights 
ſervice. The only remain of this right, 1s 
to be ſeen in the cuſtom of parliament, to 
grant an aid for the dowry of the king's 
cldeſt daughter; for with reſpect to the 
land tax, it has long ago been transferred 
from a feudal perquiſite, to be a national 
ſupply; and in this light is now to be looked 
upon rather as a political, than as a feudal 
part of the conſtitution. 

The monſtrous ſeverity of the incident ſhea, 
of eſcheat in Scotland for a civil debt, was 
aboliſhed by the ſame ſtatute, which took 
away ward-holdings; but the other effects 
of it on the delinquency of a vaſſal againſt 
the publick, are + remaining, with a few + Sap. el. 
variations equally in both countries; on ©: fer 

G2 5 Jefault . 


84 H. ory 
* Supra default of an hike again, the fruit of it * ig 
1 fallen to the king in Scotland, and in Eng- 
land reverts to the donor, ſo far as by the 
utmoſt ſtretch of interpretation, he can be 
ſuppoſed to have an intereſt reſerved | in 

the land. 

Such was the progreſs of tenures, and 
of their fruits, and ſuch the fates of both; 
| theſe tenures and fruits aroſe, moſt of 
them, at a time when the intereſt of the 
ſuperior in the fief was extremely ſtrong, 
and were therefore moſt of them in their 
origin extremely ſevere ; but it was their 
uniform progreſs to vary with the uniform- 
ly varying ſituations of mankind, ſo that 
in the end, that military ſyſtem which once 
was ſo univerſal and ſo ſevere, is now come 
to be limited 1n the nature of its tenures, 
and more ſo in the perquiſites of them. 
The people by their cuſtoms, and by chang- 
ing many of the military into civil feuds, 
effected the one; the judges by their inter- 
pretation, and bending that interpretation 
to the genius of the times, effected the 
other. The ſtatute law came in aid to 
both. Many attempts had been made by 
parliament in England, in the reign of 
James I. to purchaſe from the king the 
. 1 abo- 
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abolition of wards and liveries. Cromwel &. gcobirs 
made them to ceaſe during his adminiſtra... 255, an. 
tion, both in England and in Scotland ; but wn gg 

it was not till at a period ripe for it in the 1656. 


one country, and at an after period ripe 


for it in the other, that whatever er e 
in either country of military tenures, with 
the various incidents, fruits, and depen- 


dencies attending them, were laid for ever 


to reſt. This was done + in England dur- + AD 


ing the reign of Charles II. and þ in Scot- & 


nnd during that of George II. with this Bau 1 
memorable difference betwixt the two 
Kras, that the former prince aſked and 


got a conſiderable ſum, to wit, the ſettle- 


ment for perpetuity of one half of the ex- 
ciſe upon the crown, to free the ſubject 
from bondage; whereas the other monarch 
made a preſent of all his rights of that 


kind, to make his Pye erfy. 
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0 H A P. III. 


Hiſtory of the Alienation of 12 
property. 


N tracing the hiſtory of the alienation 
4 of land-property, it will be neceſſary 
to diſtinguiſh that voluntary alienation 
which takes place during the life of him 
who alienates, from the involuntary or le- 
gal alienation; and both of theſe again 
from that alienation, which, in conſequence 
of the proprietor” 8 will, is to take effect af. 
ter his death. 


8 
MN” 
"©" 


SECT. I. 


Voluntary HIS ſubject is curious and intereſt- 
alienation. . ing; in order to trace the progreſs 
of it, the progreſs of ſociety muſt be traced. 

The firſt ſtate of ſociety 1s that of hun- 

ters and fiſhers; among ſuch a people the 

idea of property will be confined to a few, 

and but a very few moveables ; and ſubjects 

which are immoveable, will be eſteemed to 

be « common. In accounts given of many 

Ame- 


Ali nation, 5 


American tribes we read, that one or two i 
of the tribe will wander five or ſix hundred 
miles from his uſual place of abode, pluck- 


ing the fruit, deſtroying the game, and 
catching the fiſh throughout the fields and 


rivers adjoining to all the tribes which he 


paſſes, without any idea of ſuch a pro- 
perty in them, as makes him guilty of in- 
fringing the rights of others. 


The next ſtate of ſociety begins, when 


me inconveniences and dangers of ſuch a 


life, lead men to the diſcovery of paſtu- 


rage. During this period, as ſoon as a flock 
have brouzed upon one ſpot of ground, their 
proprietors will remove them to another; 


and the place they have quitted will fall to 
the next who pleaſes to take poſſeſſion of it: 


for this reaſon ſuch ſhepherds will have no 
notion of property in immoveables, nor of 
right of poſſeſſion longer than the act of 


poſſeſſion laſts. The words of Abraham 


to Lot are: © Is not the whole land before 
« thee? Separate thyſelf, I pray thee, from 
« me. If thou wilt take the left hand, 


« then will I go to the right; or if thou 
8 depart to the right hand, then will I go 


« to the left.” And we are told that the 


reaſon of this ſeparation, was, the quantity 7 
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antiq. 
Roman. 


Hiſtory of 


of flocks, and herds, and tents, which each 
of them had, and which the land was un- 


able to ſupport; and therefore lord Stairs * 
ingeniouſly obſerves, that the parts of the 
earth which the patriarchs enjoyed, are 
termed in the ſcripture, no more than the i 
poſſeſſions. 3 
A third ſtate of ſociety | Is produced, when 4 


men become ſo numerous, that the fleſh 


and milk of their cattle is inſufficient for 
their ſubſiſtance, and when their more ex. 
tended intercourſe with each other, has made 
them ſtrike out new arts of life, and particu- 


larly the art of agriculture. This art leading 3 
men to beſtow thought and labour upon 


land, increaſes their connection with a ſin- 


gle portion of it; this connection long 


continued, pr oduces an affection; and this 

affection long continued, together with the 

other, produces the notion of property. 
But for ſome time after the notion of 


property in land was eſtabliſhed, there ap- 


pears to have been many reſtraints, either 


natural or civil, upon people's Power of 


alienating it. ; 
Thus the + Romans, in the very earlier - 
ages of the Roman law, could not alienate 


their heritage bu: in calatis comitiis, and 
with 


1 89 


with conſent of the people; thus the Jus 
retractus of relations took place * among * Ruth, 
the Jews, among the Greeks, and till with- Toke hee 
in theſe few years, in the udal rights of cap. 38. 
Orkney men ; among all of whom the F eu- 
dal Syſtem was ſurely unknown. 
When with theſe reſtraints, in this ſtate 
of ſociety, there chances to intervene the 
concurrence of feudal principles, the bar 
againſt the power of alienation becomes 
double. 
Hence in the origine af all ks na- 
tions, the jus retractus + is given to rela- + Lib. 
tions, and the prohibitions to alienate, are {**: 5: 


tit. 13. 
without number: Penalties are even im- Craig, 


poſed: In ſome of the books of fiefs, the I 5 
right hand of him who wrote the deed of 
alienation, is ordered to be ſtruck off. 

This prohibition ariſes partly from the 
original principles of reſtraint, which were 
in favour of the heir, and partly from the 
feudal principles of reſtraint, which are in 
favour of the ſuperior. 

Inſtances of the effect of the laſt prin- 
ciple have been obſerved by every one; for 
every one ſees the hardſhip it would have 
been upon a ſuperior, to have allowed that 

| land 


Hiftory f 


land which he had given to one family, to 


go to another, 
But inſtances of the effects of the firſ 


principle have not been fo readily attended 


* G'anv. 
Hb. 7. 
Cap. 1. 


Reg. Maj. 


Ib. 2. 
Cap. 18, 
19, 20,21 


+ Leg. 
Alfred. 
N37. 
lib. 
feud. 4. 
tit 45. 


edit. Cu- 


Jac... 
Glanv. 
lib. 7. 
CiP. $4 
Reg. Mj. 


„lib. 2. 


cap. 18, 
20. 


to. It will be proper then to Point out 


ſome of them. 


In the old reſtraints upon alienation, 
which we find in the laws of England and 
Scotland, no diſtinction 1s made *, whe- 
ther the fief is held by a military, or a ſoc- 
cage tenure; but the lord's intereſt in the 
change of the vaſſal in the one fief is very 


great, and in the other very ſmall. It was 


then the intereſt of the heir alone, equally 
ſtrong in both caſes, which created an In 
prohibition 1 in both. 

Again, in ＋ the ſame old laws the re- 
ſtraint upon alienation is almoſt abſolute, 
where the tenant is in by deſcent; but very 
looſe, when he is in by purchaſe. The heirs 
of a perſon ſeem to have ſome right, in 
what has deſcended to him from his fore- 
fathers; whereas no one can pretend to 
have a right in what a man has acquired 
himſelf: It is the intereſt of the heir then, 


which alone creates the diiference betwixt 


the one reſtraint and the other. 


But 
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Alienation. 


But what puts it beyond diſpute, that 


the intereſt of the heir, and not that of 
the lord, was ſometimes conſidered in re- 


ſtraining the power of alienation, is, that 
even the conſent of the lord to the aliena- 


tion of what paſſed by ſucceſſion, could not 


preclude the heir. Alienatio feudi paterni 


non valet etiam domini voluntate, niſi agnatis 


conſentientibus, ſays the law * of the books « Lib. 
of the fiefs. Lord Coke is therefore: ap + 
under a miſtake, when he ſays +, that alc 8. 


A 
though a vaſſal at common law could 1 


inſtitut. 2. 


not alienate a part of his fee to hold of 


his lord, yet he could alienate the whole Ps. 65. 


of it. He founds his opinion on this, that 


in the latter caſe the fee was not diſmem- 
bred, and the lord received the whole of 


his ſervices; but the miſtake ariſes from 
attending too much to the intereſt of the 
lord, and too little to that of the heir. 


Is it poſſible the law could by implication 
allow a man in all events to alienate the 


whole of his fee, at the very time when it 


expreſſes the particular events in which he 


can alienate the whole, or can alienate on- 


ly part? When a man is a purchaſer, and 
has no children, he may alienate the whole; 
but when he 1 is a purchaſer, and has chil- 


di en, 


— 


92 Hhiftory of 
„len. dren, he may alienate only a part, ſay & the 
cap. i. old law books of both kingdoms. 
Neg. MJ. The firſt ſtep of this alienation of land. 
cap. 20. property in Great Britain, was the power i 


given to a man, of alienating what he had 


himſelf acquired. Over this, and for ani 
obvious reaſon, he was conceived to have 
a more extenſive right, than over what had 
been only tranſmitted to him from his an- 


Kees. 
1 Lb. This power is given by implication, in! 


_ + the books of the fiefs, and $1 in the Saxon 


Jac. 


leg. of Henry I.$ The words are: Acquiſitions 
Ret aas det cut magis velit, BgBocland autem bu. 
Cat beat quam ei parentes ſui dederint, non mitta 
= n 2 eam, extra cognati nem uam. | 

At the ſame time this licence muſt only 


be underſtood to have enabled a man to 


diſappoint his other relations, cognationts : 


ſuas, of the whole of his conqueſt ; but not 
to diſappoint his fon of more than a part: 
for ſo it is limited in the reign of Henry 
| Glany, II. Si vero queſtum tantum habuerit, is qui 
lib. 7. partem terræ ſue donare voluerit, tunc quiden 
en bec ei licet, ſed non totum queſlum, quia nm 
poteſt filium ſuum heredem exheredare, The 
| 4 = ſame 


edit. Cu- Jaw; but in expreſs words in the laws d 


Ay As — 
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Alienation. 93 
ame was the rule in Scotland at * the. Reg. 
ſame period. — _— 

The alienation of en or lands g 
taken by purchaſe, paved the way for the 
alienation of what had come by deſcent. 

At firſt, only a great part of this laſt was 
allowed to be alienated, and that not cui 
%,, as in purchaſes, but only on very 
reaſonable motives. Thus the particular in- 
3 ſtances, as appears + from Glanville and 4 3 
che Regiam Majeſtatem, in which men were lib. 7. 
allowed to alienate their heritage, were, in Reg. Maj. 
gratitude to a vaſſal for ſervices done to lib. 2. 
the lord in war, or to the fief in Peace. cop. 18. 
Cccondly, in frank marriage with his own 
daughter, or the daughter of the feuditary, 
becauſe this multiplied tenants to the lord. 
And laſtly, in frank almoigne or free alms; 
che ſuperſtition of the times allowing this 
laſt for the good of the alienor's ſoul. 

At the time that the law ſtood thus in 
military and ſoccage tenures, the licence of 
alienation made a full and 8 ftretch 
among burgeſſes. 

Thus the law laid down by Glanville 
and the Regiam Maje/tatem, permitted the 
alienation of no more than a part of a 
purchaſe, if there were children; but the 
N las 
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Jaws * of the burghs in Scotland, on the 
contrary, gave a full power to the burgelz 
to alienate the whole of his purchaſe with- 


out diſtinction, whether he had children 
or not; and to ſell, with the obſervance of 
certain preferences, whatever had come to 
him by deſcent, if he was oppreſſed with 
poverty. 

It 1s probable, though we cannot trac: 
it, that the firſt free voluntary alienation 
of land in England, aroſe likewiſe among 


: trading people; for in burghs the holding 


of it not being ſtrict, it could not be of 


great importance by whom the ſervices 


were done; add to this, that the extent of 
the notions of mankind concerning their 
powers over property, increaſes with ſo— 
ciety ; and as people living in towns, from 
their greater numbers, and greater inter- 
courſe, are in a more extended ſtate of ſo- 
ciety than people living in the country, 
it was natural that the power of alienating WM 
land ſhould ariſe ſooner among them, than 
among the others. | 

The free alienation of land being thus 


eſtabliſhed in burgage tenures, and in other 


tenures the alienation of purchaſes in many 


Caſes, and that of inheritances in ſome 


caſes, 


Ali enati on. 


caſes, bein g allowed, alienation in theſe 
other tenures gradually gained ground; 
and when + Bracton wrote his book, ſeems + Bran, 
to have been fully eſtabliſhed. In ſoccage 3 6. 
WE tenure, the intereſt of the lord had never _ 4 
been great, and in all tenures the intereſt of 4 gp 5 | 
the heir declined; fo that in the end lands 3 
Wholden by ſoccage tenure, came to be freely cp. 27. 
alienated, both in England and Scotland; . '- 
and as the ſtrictneſs of the feudal ſyſtem 
WE viclded to a more moderate temperament, 
te propenſity to alienation, in the military 
holdings of both nations, grew ſo great, 
that in the reign of Henry III. it became 
requiſite to reſtrain it by law. 
This reſtraint was contained in 4 az Mag. 
clauſe of the Magna Charta, and was af- Char. 
Wtcrwards, in the time + of William the fes. 
Lion, tranſplanted into the ſtatutes of Scot- will. 
land. The words of it were, Nullus liber - 
bono det, de cetero, amplius alicui, quam ut 
ae reſiduo terre poſit ſuffictenter fiori domino 
eudi, ſervitium ei debitum, And this ſuffi- 
ciency which was ordered to be reſerved, 
was by practice explained to be the one 
half of the feud. 

One thing which very much facilitated 


the progreſs of alienation, was the Tg; 


of 


n 
"ik 


Hiſtory of 
of ſubfeuing; for as in ſubfeus at firſt, the 
original vaſſal remained ſtill liable for the 
ſervices, and diſtreſs might be taken for 


them on the whole of the land, ſubinfeu- 
dation in thoſe days was ſcarce accounted 
an alienation. 

The licence of ſubfeuing the whole fief 
is granted * in the books of the fiefs. Si. 
militer nec vaſſallus feudum fine voluntate d.. 
mini alienabit, in feudum tamen recto dabi. 
But that it ſhould prevail in Great Britain, 
beyond the bounds which the law preſcrib- 


ed to the power of alienation in the time 
of the Saxons, or even in that of Henry ll, 


and David I. is incredible; for the intereſt 
of the heir would have been as effectually 


hurt by ſubfeuing as by ahenating : but 


the intereſt of the heir, at thoſe periods, in 
Great Britain, as appears from Glanville, 
and the Regiam Majeſtatem, was mucli 
ſtronger than that of the heir in Italy, 
at the period when the books of the te 
were compoſed. _ 

The power of ſubfeuing, however, once 


Introduced, extended itſelf greatly in the 


law of Great Britain; and though, in the 


beginning, the original vaſfal was bound 


to the ſervices, -and W — be made 
for 
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for them on the original land; yet in pro- 
ceſs of time, the rear-vaſſals having poſſeſ- 


ſed their feuds long, and held them of ano- 


ther, began to think they had a connection 
only with that other, and none with the 
original lord. This perſuaſion of the rear: 


vaſlals gained ground, and thereby the ſu 


perior lord in the end came to be deprived - 


of his ſervices and emoluments. 
To remedy this, and to reconcile the jar- 


ring intereſts of lords and vaſſals, while 
theſe were eager after a power of aliena- 
tion, and thoſe complained that they were 
ſtript of their ancient rights, the ſtatute 
Pia Emptores Terrarum was made in Eng- 
land, in * the reign of Edward I. and 

tranſplanted, or rather tranſcribed into the ga. 
| {tatute-book of Scotland +, in that of Ro- Stat, 2 

bert I. | 


In thoſe ſtatutes it is complained . 


that through the practice of ſubfeuing, the 
over lords had been deprived of their eſ- 


cheats, wards and marriages, and it is 

W enacted, in favour of vailals, that they may 
W alienate the whole, or part of their land, 
as they pleaſe; and in favour of the lords, 


that the lands fo alienated ſhould be held 
of them, and not of the alienor, 
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neral, ſo the remedy was general too, and 


thoſe of the lords. 
* Staundf, ing been raiſed * in England, whether the A 
de prerog: king's vaſſals were within the words of the 


doubts, and aſſerted his old claim of re- 
| ſtraining his own vaſlals from altenating 


+ An. 15. in the ſtatute + 


Dav. 2. 


1 
+ 
N 1 4 f Stat. 
4 

cap. 34. 


vaſſals by knights ſervice and ward were 
reſtrained, which reſtraint 1 in Scotland wa 


Ehle * a 
As the miſchiefs complained of in the 
ſtatute Quia Emptores Terrarum, were ge- 


was meant to extend to all vaſſals indiſcri. 
minately, to thoſe of the king equally with 
But ſome doubts hav. 


ſtatute; the king took advantage of thoſe 


beyond a certain extent; for this purpoſe, 
de Prerogativa Regis, of 
Edward II. the clauſe of Magna Chart, be- 
fore recited, was revived againſt the kings 
vaſſals in capite, and in imitation of this 
example, the ſtatute of William the Lion 
was revived in Scotland 4 by David II. 
At the ſame time therew was this great diff - 
tence in the clauſe, as it had ſtood in thoſe 
ancient, and as it was revived in theſe lat. 
ter ſtatutes ; that by the former, no vallal 
whatever could alienate beyond a certain 
extent, whereas, in the revived Engliſh fta- 
tute by expreſs words, and in the revived Wl 
Scots ſtatute by interpretation, only the 


3 1 guarded 


— 


1 : 
guarded by the penalty of recognition, or 


the forfeiture to the lord upon alienation, 


beyond the extent allowed. The bent in 
favour of alienation was too ſtrong, for 


the king to be able to reſtrain it in any 
other ſpecies of holding, and therefore the 
= vaſlals by ſoccage were allowed to alienate 
as they pleaſed. 

As this claim of the bing: was the only 


- exception to the ſtatute Qa Emptores, as 


it was founded only on a doubt upon the 


ſtatute, and was directly contrary to the 
prevailing bent of the people towards alie- 
nation, ſo the king was obliged, ſome 


reigns after, to give it up. 


5 


This was done by a ſtatute æ of Edward « a, 1. 


x III. whereby the king's vaſſals by knights? E. 3. 


ca p. 12. 


ſervice, were allowed to alienate as they 
pleaſed, on paying a compoſition in chan- 
Theſe compoſitions were paid till the 
reign of Charles II. when tenures by 


knights ſervice being aboliſhed, they were 


aboliſhed with them, 

By the fall of theſe tenures, and os the 
fines which attended them, the voluntary 
alienation of land in England, ſo far as 


Not reſtrained by private deeds, or parti- 
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cular local cuſtorns, was brought to per- 


fection. 
In Scotland the conſequences of the ſta- 


tute Qua Emprores, by no means Kept the 


ſame courſe. 


The neceſſary effect of the ſtatute N 
 Empiores, if it operated at all, was to make 
feudal land as much the ſubject of com- 


merce, as if it had been allodial: Now in 
this view the Scotch had followed too cloſe 
upon the Engliſh ſtatute; for in a country 
where the rigour of the feudal law was 
ſomewhat abated, where, provided the lord 
had a vaſlal to do ſervice, it was not of 
great importance to him who that vaſſal 
was; there it was right to allow an unli- 
mited alienation : But in a country where 
the Feudal Syſtem ſtill flouriſhed, and 
where the lord had a very ſtrong intereſt 
in the fief, to give the vaſſal an unlimited 
power of alienating, was beſtowing upon 
him a power of giving away what did not 
belong to himſelf. 

In conſequence of thoſe different cir- 
cumſtances, the ſtatute Qua Emptores could 


not be put in execution in Scotland, as it 


was in England; on the contrary, ſuperi- 
ors, according to their intereſt or caprice, 
5 re- 
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refuted to receive thoſe who pretended to 
enter in virtue of it. In ſoccage fiefs the 
vaſſals ſubfeued their lands, as formerly, to 
hold of themſelves, and in military fiefs the 
penalties of recognition, or the forfeiture 
on the alienation of the half, founded on 
the ſtatutes of William the Lion, and David 
II. kept their footing in the law ; ſuperiors 
inferred them from alienation, in ſpite of 
the new ſtatute ; they continued too to in- 
fer them from ſubinfeudation, as before 
the ſtatute they had been continually at- 
tempting to do; and in the whole train of 
deciſions ſince the court of ſeſſion has been 
erected, the ſtatute Qꝝia Emptores has ne- 
ver bnce been ſet up to elude the recogni- 
tion of a ward feud, alienated to hold not 
of the alienor, but of the over lord. 

The ſtatute Que Emptores being thus 
diſregarded, the law of Scotland wavered 
during a long interval; for when the bar 
to the alienation of lands held in ward 
was anew erected, the arts to make this 
bar of no effect were revived by the vaſ- 
als.” -- 

One art particularly; which had ſome. 
centuries before been invented in England, 
and which had been provided againſt * by * An. 52. 


Hen. 3. 


H 3 a ſta- wp. 6. 
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Balfour, 


jm of 
a ſtatute of Henry III. was revived ; val. 


ſals infeoffing their eldeſt fons, pretended 


by fo doing to elude the penalties of recog- 

nition, and the judges Lene this de. 

vice in favour to the vaſſal. 5 
Another art was that of the vaſſal's grant- 


ing infeoffments of annualrents, or rent 


charges, out of their lands, by which, under 


pretence of the granter's remaining intereſt 


in the eſtate, an attempt was made to elude 
recognition ; but the judges, in favour to the 


_ * Balfour lord, put a ſtop to this device, and hefd ?, 


againſt 


that an infeoffment of annualrent above half 


March 15. of the value of the land, inferred recognition, 


1569. 


To reconcile the jarring intereſts of 
lords and their ward vaſſals, while thoſt 
diſregarded as much as they pleaſed th: 


ſtatute Quia Emptores, nor would admit 


+ Scots | 


acte, an. 


1457. 
cap. 71. 


I Scots 


acts, an. 
1503, 
cap. go 
2 91. 


the alienees to hold of them, and yet in- 


ferred recognition from ſubinfeudation; 
and theſe, on the other hand, with the 
genius of the times, were bent on alic- 
nation, the laudable ſtatutes of James + 
II. and of James I IV. were at laſt made, 
encouraging and allowing all people to ſet 
their ward lands in feu farm, or by foc- 
cage tenure, holding of themſelves, with- 
out danger of recognition, provided the 


lands were ſet at full value. 
Theſ 


Wh, Att Do OS IS RE LN I r nf. ß 8 » YE: 18a Gs EL 2s VS OE: ST as LV 
. 4 8 S n 2 99383 e 3 . 2, : n #$ or; = E Fi 8 II 
D OST 7 I . hy FF ND Re og 7 e,... ,,,, ,,, ,, 2 NIE S N . 5 —. Nr N * 
EN Rey 39. oY Et > OI IN ag, 2 7 Ys we VALE! Ten wb A „ NOISE! 8 SES | 3 S 8 5 8 * ry JE n 85 2 S's 8 
oe Es 3 r oy . at (R200 F 13 
; : q — „„ 5 0 CS on ns at do Lori REST 2a ah 8 


Ali enati ON. 


103 


Theſe acts were made from nations 
conſiderations, and from national intereſts; 


but ſome reigns after they were obliged to 


give way to particular conſiderations and 


particular intereſts: they were in part re- 


pealed * in the reign of James VI. and in 
whole + in that of Charles I. at periods 
when the government of Scotland was a 
monarchy, controuled by nothing but a 
moſt grievous oligarchy, when the king 
and the nobies, who had their lands under 
ward, could not bear to ſee the ſubjection, 
under which they thereby held their coun- 
try, broke through, by the independancy 


Scots 


acts, an. 


1 
cap. 12. 
F _ 
acts, 


Pack, 


25 16. 


of the ſoccage tenure, into which their vaſ- 


ſals were continually turning their lands. 
Therefore by ſtatutes they forbade ward 
holdings to be turned into feu holdings; 


and ſtill further to prevent the alienation 
of feu holdings, they often in the charters 
which they granted, added prohibitions on 
the vaſſals to alienate any part of the grant 
of their lands; and to theſe again they added 


clauſes, ſubjecting the whole to forfeiture, 
in caſe the prohibition was infringed. 
A greater independance of the people, 


and bent of that people in favour of alie- 
nation, joined to a greater moderation in 


the government, have concurred, in our 
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104 Hiſfory f 
1 day, to deſtroy “ this penalty of recogni- 
Geo. 2. tion, have removed theſe prohibitions, and 
brought to perfection the voluntary alie- 
nation of land- property in Scotland, fo far 
as it is not reſtrained mw particular con- 
veyances. 

The only remaining difference betwixt 
the laws of England and Scotland, in 
point of the power of voluntary aliena- 
tion, (for with regard to the forms of alie- 
nating, there are ſtill great differences) 1s, 
that men can alienate in England upon 
their death-beds, in Scotland they cannot. 

Perhaps it is no refinement to ſay, that 
this law of death-bed was in England, and 

no is in Scotland, the laſt remain of the 
ancient bar againſt alienation. 

When the power of alienating had, K 
gradual ſteps, extended itſelf in England, 
yet ſtill this law of death-bed kept 1ts 
ground long: It is probable the firſt de- 
parture from it, was by the heirs conſent- 
ing to the deed of alienation ; this proba- 
bility is made ſtrong from the authority of 
_ Glanville + ; Pofſet tamen hujuſmodi donatio in 
ultima voluntate, alicui facta, ita tenere, fi 
cum conſenſu hœredis hœret, et ex conſenſu ha- 
redis confirmaretur ; and ſtronger ſtill by 

t Spellm. the authority of 4 Sir Henry Spellman, 
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Alienation. | - 10g 
the moſt accurate antiquary that we have, — 
who avers the ſame thing. 

The power of alienation on death-bed, 
thus introduced to be good with conſent 
of the heir, came afterwards to be good 
without his conſent ; practice had brought 
about the one, and the ſame er 
brought about the other: The ſtatutes * of An. 32. 
Henry VIII. allowing the diſpoſal of im- oe by 

moveables by teſtament made at any time, an. 34: 
etiam in articuls mortis, rendered unneceſ- cap. 3. 
ſary the former practice, and gave a ſanc- 
tion to the latter. 

In Scotland attempts have been made · to + Falco- 
ſupport death-bed conveyances, by the con- gon, 
ſent, and even by the oath of ratification Feb. 27, 
of the heir; theſe, however, the judges — 
have cut down; but they allow men on Teven 
death-bed to provide their wives, and to — 
to ſell, when oppreſt by poverty, for pay- mer. 
ment of their debts; and it is the general 
opinion of our lawyers, that the firſt time 
the point comes to be tried, proviſions 
W granted on death-bed to younger children 

will be ſuſtained; fo that though the law 
of death-bed Kill lingers in Scotland, yet 
in a few ages it may probably be loſt here, 


as it was loſt formerly 1 in England. 8 
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Unvolun- 
tary alie- 
nation. 


Attach- 
ment of 
a deb:o;'s 
land. 


Hiſtory of 
{8.8 © 


ITH regard to the unvoluntary 


or legal alienation, which ariſe - 
from attachment for debt, the progreſs of 1 


it, both natural and teudal, ſeems to be 
this. 
The notion of borrowing under a pro- 
miſe of paying, is in general not very na. 
tural among a rude people; their concep- 
tion of ablieation i is but weak in any cafe, 
and that of their obligation to fidelity {til 


_ weaker. All uncivilized nations are ob- 


ſerved to be cruel and treacherous ; inſtead 
of a promiſe to repay then, or of a wit. 
ten document in evidence of that promike, 


the borrower gives a pledge, as a more ſo- 


* Wilk. 
elofſ. 
voce Ny- 
imnan 
Skeen. 
voce Na- 
Lake. 


lid ſecurity. 

Thus the old word in the Engliſh and 
Scotch law books, Namium, which at pre: 
ſent we tranſlate by the word Diſtreſs, ſig- 
nified anciently from the Saxon, Pigmori 
Prehenjio, the ſeizing or diſtraining of th 
pledge; and Wilkins ®, in his gloffary 
commenting on this word, ſays, His prim 
temporivus vade et pignore caveri folebat 


hac illi peo 7 baps vocant ; nos (qui al. 
quan 


Py 7 


tẽ 
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quam cjus rei tenemus umbram) vadios et ſal- 
vos plegios nominamus. 
From * the Regiam Majeftatem and Glan- . r 
ville, it appears, that in conſequence of 9. on of 
WT voluntary prior agreements betwixt the cap. - 


parties, this pledge, upon failure of pay- 1 


ment, either remained with the creditor, cap. o. 
or on application to the judge, was ſold 

by his order; and it is not improbable, 

that at that time, no moveables, unleſs ſo 
pledged, could be fold for debt; nor even 

W when pledged could be ſold, till after a 
competent time, and delay of payment; 

for ſo it is laid down in + Glanville and + Loc cit. 


the Regiam Majeflatem: And a ſtatute of 
Robert I. made at a time when even; Rob. 1. 
- thoveables not pledged could be ſold for Stat. 2. 


gebt, declares, that even then they could ns 


not be ſold for forty days after the attach- 
ment. Before theſe days were elapſed, they 
were kept rather as a ſecurity for the debt, 
till the debtor ſtill delaying to pay, 
were employed to extinguiſh it. | 

The progrets of the attachment of im- 
moveables is the ſame. 5 In the law of the ; rend. 
books of the fiefs they could not be at- b. , 
tached for debt; nor could they be attach- 1 


ed by the Saxon law ; nor for ſeveral reigns 
aftcr 


108 
after that of William the Conqueror; nor 


® Bacon, 


= A 


+ Quon. 


attach. 


cap. 39. 


Hiſtory of | 


in the time of Glanville: On the con- 
trary *, the only writs of execution at 


abriggm. common law in England, were the fer; 
"facias on the goods and chattels, and the 
levari facias to levy the debt or damages 
on the lands and chattels; neither is there 


the leaſt hint of ſuch attachment in the 


Scotch Regiam Majeſtatem, or the Scotch 
Luoniam Attachiamenta : although in this 


lat the method of attaching moveables for 
debt F is moſt exactly deſcribed, even the 
the words of the brief, the duty of the 
ſheriff, the proof of the debt, the ſale, or 
if no body will buy, the appretiation ; yet 


the attachment of immoveables 1s not 
mentioned at all. 


Nor at theſe per iods could the law wel 


be otherwiſe: the limited notions of power 


over property, added to the intereſt of the 


lord againſt bringing in any vaſſal who 


was a ſtranger to him, were inſuperable 
bars to any further attachment. 

It is true, by the Regiam Majeflatem, lib. 
3. cap. 5. and Glanville, lib. 10. cap. 8. it 


appears, that land might be pledged for 


debt; and from the ſame paſlages, com- 


par ed with cap. 3. of the firſt author, and 
cap. 


2 & 


2 180 he 22 — cd 0 
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cap. 6. of the other, it appears, that in 
conſequence of bargains concerning ſuch 
pledging of land, a practice had crept in, 
that the principal ſum not being paid, the 
land either remained with the creditor, or 

on application to the judge, was ſold by him. 
But ſome of thoſe caſes being in conſe- 
quence of agreements, were branches ra- 
ther of voluntary than unvoluntary alie- 
nation, and they belonged more to the 
rules of private tranſactions, than of pub- 
lick law; and further, as no right of 
pledge was ſupported by the king's courts 
without poſſeſſion; S? non ſequatur ipfius 
vadii traditio, curia domini regis hujuſinodi 


| privatas conventiones tueri non ſolet, nec 


warrantizare ; * the poſſeſſor of the land - Gta. 


pledged, ſeemed to have acquired a con- (> fg. 


nection with it, and power over it, which Reg Maj. 
facilitated the notion of his retaining it 


mY 
although the attachment of land by other 
creditors in general, who were not already 
in poſſeſſion, was, it 18 certain, utterly 
unknown. 


I ſay, by other creditors in general; for + Mag: 


though in the reign of Henry III. + we cap. 8. 


ſoon after find, that the king, and the 2 


ſurety for the * debtor purging his Bacon, 


voce exe 
de bt cution. 
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Viy of 
debt to the king, could enter upon the 


land for their debt, and keep the land till 


the debt was paid, yet this was a prefe- 
rence ſpecial to the king; and as the ſurety 
had paid off the debt to the king, he 
ſeemed to come in his place, and to have a 
right to enjoy his privileges. 

But as the zuvoluntary alienation of 
land was firſt freely introduced Among 
trading people in boroughs, ſo the Folun- 


tary ahenation of it was firſt freely intro- 


duced among the ſame e in the ſame 
places. 

Thus in Scotland, in the laws of the 
boroughs, which were compoſed in the 


. reign of David I. * the method of attach- 


ing and ſelling land for debt, is compleatly 
laid down. By the laws of thoſe people, 
every creditor might enter upon the lands 


of his debtor, and after certain delays fell 


+ Leg. 
Burg. 
cap. 45 
& 115. 
Kames 
_ * 


them: The only reſtraint this attachment 


admitted, was a right of redemption given 
to the relations of the debtor ; a right 
derived from the moſt ancient law, and at 
that time not totally <radicated even 1n 
boroughs. 

This attachment thus taking its cif in 
the laws of the boroughs, and among trad- 

ü : ing 


w —— 5» bh. EQ | 


ing men, was afterwards extended to all 


likewiſe & into Scotland, the merchant cre- 1 2. 
to take poſſeſſion of the whole of his debt - 


that land too he was infeofted by the law; 


ſtaple was two reigns after invented. ROI 
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the ſubjects indiſcriminately; ſo that by a 
ſtatute in the reign of * Alexander II. up- Stat. 
on application of the creditor, it became cr. 2- 
the duty of the ſheriff to advertiſe the 1 
debtor to ſell his land in fifteen days, 
which if the debtor did not do, the ſheriff 
was impowered to ſell it himſelf. And 
that this ſtatute was put in execution, ap- 
pears from + the records of chancery, + Record 
prior to the alteration of the law in the fiche 
year 1469, to be afterwards mentioned. Ne 25 
In the ſame manner it was , the ſtatute f An 13. 
de mercatoribus, which in the 13th year of an 
Edward J. produced the benefit of the ſtaa 
tute merchant firſt into England. By that 
ſtatute, which was tranſplanted afterwards , Rob. , 


ditor was allowed, upon failure of payment, — 


or's land, till he was paid of his debt: in 


and upon the ſame plan of attachment 
with this ſtatute merchant, the ſtatute || An. 27. 


Cap. 9. 
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It is true, that the ſame year in which 
the ſtatute merchant was introduced, exe- 
cution * ä and common re- 

cog- 
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Ed. 1 
cap · is. 


Hit of 
®* An. 13- cognizances *, by the writ of elegit, which 


was common to all the ſubjects, was like- 


wiſe introduced. But the difference of exe- 


cution given upon this writ, and that given 
upon the ſtatute merchant, proves a very 
wide difference in the attachment allowed 
among merchants,.and that allowed among 


the other ſubjects. The ſecurity by ſtatute 


merchant, gave poſſeſſion of the whole of 
the land to the creditor ; but the writ of 


elegit gave him poſſeſſion of no more than 


a half: Originally men could not alienate 
at all, afterwards they were allowed to ali- 
enate, but not beyond the half of the feud: 
now this principle, or rather rule, was 
ſtrong at the time the writ of elegit was 
invented, and the ſtatute Qui Emptores 


had not yet been introduced ; therefore 


whatever ſtretches were found neceſſary 
from the circumſtances of merchandize, 
yet with regard to the kingdom in general, 
only a ſmall deviation was made from the 
common law, and the elegit was permitted 
to affect by the operation of law, no more 
than a man was ſuppoſed capable of alie- 
nating by his own deed. 
As the feudal law relaxed of its ſeverity, 
and the commerce of land grew more into 
| = uſe, 


w_- 2 


— > oP —_— 3 * 


a half, thoſe ſtatutes laid the whole of the 
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_ uſe, the attachment of land by ſtatute 


merchant, and ſtatute ſtaple, was allowed 


to all the ſubjects in general. The ſtatute _ 


merchant became firſt by practice, and af- 


terwards by a ſtatute of “ Henry VIII.“ An. 23. 


one of the common aſſurances of the ig 


kingdom: And though the ſame ſtatute 
of Henry VIII. confined the benefit of 
the ſtatute ſtaple within its ancient bounds, 
ſo as + to operate only for behoof of the + Bacon, 


merchants of the ſtaple, and only for debts voce exe. 
on the ſale of merchandize brought to the 


ſtaple; yet it framed a new ſort of ſecu- 


rity, which all the ſubjects might uſe. 


This ſecurity is known by the name of a 


recognizance on 23 H. VIII. cap. 6. and 
in it the ſame proceſs, execution, and ad- 


vantage, in every reſpect, takes place, as 
in the ſtatute ſtap le. e 
But in later times, when land came to 


be abſolutely in commerce, this attach- 


ment was thought inſufficient; and there- 
fore the act of the f 13th of queen Eliza- f a. 1 
beth, and the ſubſequent acts concerning Eliz. | 
bankrupts, eſtabliſhed a compleat attach- DEF 
ment of ſuch lands as belonged to the per- 
ſons ſpecified in thoſe ſtatutes : Inſtead of 


I land 


cap. 6. 
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land open to the creditor, and inſtead of a 
poſſeſſion, which was all he had by the ele. 
git, or ſtatute merchant, or ſtatute ſtaple, 
they gave him the means of procuring a 
ſale of that whole for the payment of his 
debt. 

On theſe ſtatutes of bankrupts, it is well 
worthy notice, as confirming the principles 


already laid open, that although the ſta- 


* An. 13. tutes * of Elizabeth, and of + the firſt of 
= „. James I. related only to people dealing in 
+ An. 1. merchandize, yet they were extended af. 
_ 1 terwards, by degrees, to many other of 
{ An. 21. the ſubjects. By the 4 2 Iſt of James I. they 
Jew. ic. were extended to ſuch as were ſcriveners 
$.An. s. by trade. By the $ 5th of George II. they 
_— 30 were extended to bankers, brokers and 
factors. By interpretation of the judges, 
| Bacon they were extended further || to many dif- 
abridgeD- ferent claſſes of tradeſmen and mechanicks; 
bankrupt and though they do not hitherto relate to 
the reſt of the ſubjects, yet future genera- 
tions will ſee them extended to the whole. 
The compleat attachment of land now eſta- 
bliſhed among merchants, will, in the end, 
by a tray of cauſes and effects, as abſolute 
in the PrePhetical, as in the natural world, 


affect 


Al enation. 


affect the property of all landed men what- 


is no very great degree of arrogance in 
propheſying where it will end. 2 
= In obſerving this progreſs of legal at- 
W tachment in England and Scotland, it will 
readily occur, as a matter of ſurprize, that 


our anceſtors, in the execution, by act of 
Alexander II. went before their neighbours 
in England, who from their ſituation 


8 ſhould rather have gone before them. 


The following hiſtory of the variation 
in our legal execution, conſequent upon 


this act, wall ſhow the effects of this haſty 
ltep.-. 


elegit, ſtatute merchant, &c. entered rather 


to the poſſeſſion than to the property, ſee- 


ing the original proprietor continued for 
ever to have a right of reverſion : Further, 


the ſtatute Qi Emptores ſoon after had 


effect in that kingdom, therefore the 


entry of the attacher was eaſy; in 
Scotland, on the contrary, by the ſta- 
tute of Alexander II. the attacher became 
abfolute proprietor, and yet the law was 


When a progreſs i 18 irn in its move- 
ments, and conſtant in its direction, there 


In England, thoſe who entered by the 
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Cap. 43. 


Hen , 
o improvident, as to give no ſatisfaction 
to the lord for entering him: The ſtatute 
Quia Emptores was indeed afterwards 
made; but that went ſoon into diſuſe; and 
yet the lord remained ſtill bound to receive 


the attacher without fee or reward: Sin- 
_ 6&ftaculs aut quefliene ali qual, fays the lan 


of Alexander. 
Upon the refuſal of the lords to enter 


thoſe attachers, letters of four forms were 


directed againſt them, and * afterwards the 
form of a charge was invented ; but then 
the lord, in right of his property in the 
ground, claimed a privilege to pay off the 


_ debtor, when he was attaching the land, 


and to take it to himſelf. 
Though this claim was ſuſtained, and 


even ſuſtained in the ſtatute itſelf, yet ſtill 


the law produced great inconveniences to 
the creditor, to the debtor, to the lord.— 
To the ereditor; for if no one bought the 
land which the ſheriff ſet to ſale, the cre- 
ditor could not be paid. To the debtor; 


for if he had not his money ready, and 


the land was attached for leſs than its va- 


ue, the lord, by ſtepping in, and paying 


off the debt, might poſſeſs himſelf of the 
land, — both debtor and creditor, — 
85 * 355 


Alenation. „ 


To the lord; for if the land was attached 
for its value, or if he had not money ready 
to clear it off when attached below its va- 
lue, he was forced to loſe his old vaſſal, 
and get one, - an enemy to him and 
his intereſt. 

To theſe three evils, three a were 5 
applied, by the * act of 1469. In the firſt 4 
place, by that ſtatute, if no purchaſer ap- 
= peared, a certain part of the lands was ap- 
priſed, and at the appriſed value given to 
the creditor: Next, a right of redemption 
was given to the debtor at any time within 
ſeven years: And laſtly, the ſuperior was 
not obliged to admit the buyer or creditor 
without a gift to himſelf of a whole year's 
rent of the lands; at the ſame time, his 
ancient right of pre- emption was ſecured to 
him; but ſubject ſtill, by interpretation of 
the judges, within the ſeven years, to the 
redemption of the debtor. 

Theſe expedients indeed, cured ſome of 
the preſent evils; but ſtill the origo mali re- 
mained: As we followed the Engliſh too 
cloſely, in attempting to allow the free vo- 
luntary alienation of land by the ſtatute 
E177 Emptares ; ſo we made ſtill a greater 

Miſtake in domeſtick policy, when we ran 
5 1 before 
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every particular theriff, was complained of, 


Hiſtory f 


before them, and allowed the free and un- 


limited attachment of land, even of land 


holding ward, for debt, at a time, when 
the ſtrong notion of the ancient right to 
the land itſelf in the ſuperior, gave to the 


ſaperior a claim to intereſt himſelf in that 
attachment; when there was not ſuch a 
degree of commerce in the country, 

made ſo great a fluctuation neceſſary; and 


when the uncertainty, and imperfection, 
. and weakneſs of the laws, joined to the 
. dependance of the courts upon the great 
Men, gave an opportunity to theſe laſt, of 
getting almoſt all the lands in the country 
into their poſſeſſion, under the cover of the 


laws which gave attachment for debt. 
The following was one of theſe ſhameful 
devices: Originally it was the ſheriff of 


the county, who, in conſequence of appli- 


cation made by the debtor to the king, at- 
tached and appriſed the land, in the ſame 
manner that the ſheriff appriſed by the 
elegit in England; but as the lands of a 
debtor lay under different juriſdictions, and 


the ſheriff could attach only lands under 
his own juriſdiction, and as the trouble 


and expence of getting an appriſing from 
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it had crept into practice, on the eſtabliſh- 
ment of the court of daily council, and of 
the court of ſeſſion, (the judges of which 
courts came in the king's place, as the 


clerks to the ſignet were deemed the king's 
clerks) that the lords of theſe courts, in- 


ſtead of the order of the king, or the pre- 


cept of the ſheriff, granted letters, or a 
writ of appriſing, under the ſignet, written 

by the clerks of it, directed not to a parti- 
cular ſheriff by name, but in gener al to 
ſheriffs in that part, or pro hac vice, for 


whoſe names a blank was left in the letters. 


Theſe letters being directed to meſſengers, 
the creditor who got them, generally filled 


up the blank for the names of the ſheriffs, 
with the name of the meſſenger who was 
thus conſtituted ſheriff in that part, or 


bro bac dice; and as ſuch became the jadge 


impowered to compriſe the lands. Meſſen- 


gers in this manner being made judges in 
affairs of ſo much importance, thoſe who 


119 


were cunning in the law, did, in parts of 


the country where law could have force, and 
great men, who had always the counſel of 
ſuch cunning men at command, did, in parts 
of the country where they themſelves could 
708 to the law force, make the following 
= 3 4 u 0 
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Hiſtory of 
uſe of it: They either lent ſmall ſums 


upon great eſtates, or bought up ſmall 


debts upon them; they then applied to the 
king's court for letters of apprifing, which 
were granted without examination, and 


the execution of them left to meſſengers, 


ſheritfs pro hac vice. Theſe meſſengers be- 
ing named by the compriſer, reſolved in 
every thing to conſult his intereſt; or tho 
they had not been ſo reſolved, yet reſiding 
at Edinburgh, and not being obliged by 


the letters to go to the lands, they could 


not know the value of them; or if they 
did, it was only by ſuch a proof, as 


the compriſer himſelf thought proper to 


bring. In conſequence of theſe practices, 
large quantities of the debtor's land were 
given by the meſſengers to compriſers, 
for very ſmall debts; nay, in the end they 
came to give without ſcruple the whole of 
his land for ſuch debts: Nor had the 
debtor even the conſolation to hope, that 


the rents of theſe lands would pay off the 


debt; for the creditor getting poſſeſſion of 
the eſtate, and the circumſtances thereof be- 


ing by him kept ſecret, he became accountable 
for none of his intromiſſions: he kept his 


fund of payment in his own hands, and 
e 


5 > E 


. 


— 


| Alienation. 
yet he never was paid; for ſeven years he 


pretended it was a ſecurity, and after that 


the law made it to him a real property. 
From theſe legal catches flowed national 
W miſery; debtors grown deſperate by ſuch 
crying injuſtice, either oppoſed the law by 
force, or ſold their right to ſome great man 


who could do ſo. The ſuperior, if he was 


not tempted by the offer of a year's rent, 
(which however he generally was, and for 
that reaſon appriſings run on the faſter) 


to loſe his old vaſſal, refuſed to enter the 


new one; the new one fell upon a con- 


trivance to apply to the ſuperior of that 


ſuperior; and if he entered him, a quarrel 


enſued not only between debtor and cre- 


ditor, but between mediate and immedi- 
ate ſuperior. Theſe things filled the land, 
if not with civil, yet with houſhold, wars, 


and made this people a ſcandal to all neigh- 
bouring nations. 
As there is no record of appriſings, prior 


to the year 1636, it is impoſſible to prove 


this deduction from that record; but as it 
15 agreed upon by our ancient lawyers, ſo 
there is ſufficient evidence of it in the 
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record of the king's charters. By theſe it * Record 
of charters 


— that originally * the ſheriff com- nb 5 
priſed; ; Ne © 
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22 of 


priſed; that about thirty years after the 


* Record ſtatute of 1459, the letters * were directed 


of charters 


Iib. 12. 


Ne 241. 


+ Ibid. 
lb. 24. 


Ne 219. 


7 Ibid. 
ub. 25. 
Ne go. 
5 Ibid. 
Ib. 24. 
No 


f Ibid. 


Ib. 34. 
Ne 4385. 


lib. 36. 
Ne 1. 
hb. 44. 


N A - 
NY 391, 


* Chan- 
cery 
records, 
lib. 1. 
. 
1608. 
Feb. 9. 
lib. 1. 
fol. 2. 
1607. 
Dec. 5. 
lib. 1. 


fol. 163. 


17614. 


Jan. 25 
lib. 1. 1 


fol. 195. 


1617. 
Dec. 7. 


219. 


ferent ſhires. 


one ſhire. 


to, and executed by meſſengers, who hoy. 
ever for ſome time performed their duty, 
either upon the land, or at the head-burgh 
of the ſhire in which the lands lay, with 
the ſame exactneſs that the ſheriffs had 
done. In the year 1528, the firſt + diſ- 
penſation was given for holding the court 


of appriſing at Edinburgh, inſtead of hold. 


ing it where the lands lay; the reaſon given 
in the charter is, that the lands lay in di- 
Soon after this, many in- 
ſtances appear , of diſpenſations granted 
even where the lands of the debtor lay in 
But ſtill, notwithſtanding the: 
two laſt alterations, the appriſings were for 
ſome time led & by proof of the value, and 
with the ſame ſolemnities with which the 


appriſing by the ſheriffs had been led. 


From this period, till the year 1608, there 
appear; ſeveral || charters on appriſings, 
which had paſſed without ſpecifying the 
value of the lands; but although in theſe 
it may be doubtful whether the debt did 
not exceed the value of the land, yet, after 
that year, inſtances of general appriſing 


became numberleſs and uncontroverted, 
and 


moſe effects; they ſaw too the cauſe of 


N charged courts of appriſing to be kept any 


e Alienation. 123 
and lands are not only compriſed without 
valuation, but the largeſt eſtates are com- 
priſed for the moſt inſignificant ſums. 
Such appears the progreſs of appriſings 
from our records, and the effects of that 
progreſs upon the manners of our people 
are but too well vouched in the hiſtories of 
our families and of our manners. 

The king, the people, the judges, ſaw 


them, and in their ſeveral capacities en- 
deavoured to ſoften both. The judges *,. Dig. 

as appears by the deciſions of thoſe days, dew tit. 
in affairs of conſequence, gave advocates tin — 


to be aſſeſſors to the meſſengers ; they diſ- Priſing. 


where, but in the county where the lands 

lay, unleſs for ſpecial cauſes ſhown to them- 

ſelves. They prevented the legal from ex- 

piring, by taking advantage of every flaw 

in the compriſing; as on the other hand, 

they diſcouraged all attempts to prove 

flaws in the orders of redemption ; and the 

legiſlature, enacted by the act + of 1621, + aa. 6. 

that if the land compriſed yielded more 1621. 

than the intereſt of the ſum compriſed for, 

the ſuperplus ſhould be imputed in pay- 

ment of the POR ſum. | 
But 
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debtor. 


Hiſtory of 

But ſtill theſe corrections were not ſuffi. 
cient; for, under pretence of obeying this 
act, and of imputing the ſurplus of his 
annual rent, to the payment of his princi. 
pal ſum, the creditor ſtill kept poſſeſſion of 
the whole of the eſtate; after which, it 


was difficult to prove the intromiſſions up- 


on him, and, at any rate, a proof of them 
could only be made good by an intricate 
and tedious law-ſuit, 5 8 

To remedy this, the act * of 1661 was 


made, which enacted, that it ſhould be in 
the power of the debtor; to offer ſecurity 
to the creditor, for his annualrent, in- 


ſtead of allowing him to poſſeſs any of the 
land; and that it ſhould be referred to the 
lords of ſeſſion, to determine, whether the 


creditor might ſafely accept the ſecurity 


offered, or ſhould be allowed poſſeſſion of 


the land to a certain extent; at the ſame 


time, that extent was limited, by the ſtatute, 


to what produced exactly the annualrent of 
the principal ſum. Further, by the ſame 
ſtatute it was enacted, that the time of the 
legal, which was formerly ſeven years, 
. ſhould now be extended to ten; all of 
which regulations were in favour of the 
It is further to be obſerved, * 
4 


% * 180 1 


Aleman, 7 


by inter rpretation of this ſtatute, a ann 
to the ſuperior became ſufficient to eſta- 


bliſh the right of the creditor in the eſtate ; 


whereby the creditor, not aſking infeoft- 
ment, nor paying his entry during the 
legal, the diſcontent of the ſuperior could 


not be dangerous to him, on the one hand, 


nor the eagerneſs of the ſuperior to admit 
him, tempting. to him, on the other. 
Buy theſe laſt alterations, appriſings were 


changed from being the inſtruments of 


pong of debt, to be only a ſecurity for 


This the lords of ſeſſion had been for 


125 


fo time aiming at, by doing every thing 


they could, to prevent the legals from ex- 
piring; the ſtatute lengthened the time of 


expiry, and put it in the power of the 


debtor to remain in the poſſeſſion of his 
land. | 
But this alteration in the nature of ap- 


priſings, made many diſcontented ; for peo-— 


ple had lent their money, in expectation of 


getting 1t back when they pleaſed, or at 


leaſt of getting poſſeſſion of land of equal 


value; whereas they might now be kept 


from both, by an offer of ſecurity for their 


intereſt, and that too, not for ſeven years, 
but for ten. The clamours raiſed on this 
| | 7. Y6® 


Hiftory of 
account, made the introduction of adjudi- 
Act 19. cations, by the act of“ 1672, neceſſary, which 
being judicial ſales, ſubject to redemption Ml 
within five years, would, it was thought, | 
pleaſe all parties, and ſolve all objections: 
And indeed, moſt of the inconveniencies of | 
the former diligence, were prevented by 
this one. Anciently meſſengers had been | 
judges in the attachment, now the lords 


of ſeſſion were become ſuch ; formerly, | 
though the act of 16671, reſtricted the cre- 


| 
ditor to an annualrent, agreeing to his | 
principal ſum, during the legal, yet on the | 
expiry of that legal, by a ſaving clauſe in 
that ſtatute, he might, if the debt was not | 
paid, poſſeſs himſelf of the whole eſtate he | 
had appriſed; now only a proportional ( 
part of that eſtate was laid open to him at * 
all: formerly there was room for law- 
ſuits, in accounting for intromiſſions, now 
the creditor was made ſubject to no count 
and reckoning : formerly the legal being 
ten years, the land was not only not im- 
proved, but was totally neglected ; becauſe 
neither the debtor nor the creditor knew 
to whom it was to belong: but this un- 
certainty, by the preſent ſtatute, was to 
remain no longer than for five years. At | 
Wo ah” 


Alienation. 
the ſame time, as it would have been ex- 
tremely hard, to have introduced all theſe 
things in favour of the debtor, unleſs ſome 
additional care had likewiſe been taken of 
the creditor; therefore, in conſideration 
that this laſt was obliged to ly ſo long as 
| five years out of his money, and to take 
land in place of it in the end, a portion of 
land equivalent to a fifth part of his ſum, 
was given to him, to be kept with the reſt, 
in caſe his money was not repaid within 
the five years. Further, in order to give 
him an abſolute ſecurity in the land which 
he got, the debtor was ordained to com- 
pleat this judicial ſale, by delivering to him 
the rights of the lands; and in caſe the 
debtor neglected or refuſed to do fo, the 
creditor was allowed to appriſe as for- 
merly ; in which event all the miſchiefs 
of former appriſings were allowed to fall 
on the debtor diſobeying the law. 

Theſe amendments and proviſions were 
thought ſufficient by the legiſlature, and 
lawyers of thoſe days; but all that the wiſ- 
dom and juſtice of parliaments can do, 
added to the forefight and precaution of 
lawyers, 1s often, only to apply remedies 
which future lawyers will break through, 


and 


Hiſtory of © 
and which future parliaments muſt again 
remedy. Hard fate of law, in which, froma 
continual fluctuation of circumſtances, the 
| beſt laws are but remedies to bad ones; 
and all that poſterity can hope for, is, to 
amend their forefathers defects, and in do- 
ing ſo, to leave defects for others to amend! 
The original error of allowing the free 
attachment of land for debt, at a period 
when the genius and circumſtances of the 
people were not ripe for it, was felt, when 
the law itſelf was forgot: for the genius of 
the people not complying with that free 
attachment, had brought in the right of 
redemption in favour of the debtor, and 
that right ran through all the future 
amendments of the law, to poiſon them, 
to flatter the debtor with falſe hopes of 
ſaving a ruined eſtate, and to make the 
creditor uncertain what was the nature of 
his own fortune. If the legiſlature in the 
1672, at a period when the genius and 
circumſtances of the people were ripe for 
an almoſt compleat attachment of land- 
property, had given a right to the creditor: 
to ſell the land, after a competent interval; 
or if it could not be fold, to take a portion 
to himſelf, the remedy would have been 


effec- 
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not ſoon to be rooted out, and the act of 


1672 was tainted with theſe effects; con- 
ſequently it's remedies were unavalling. 

The error of this law lay here; that in- 

ſtead of it's being contrived, ſo as to make 


the creditor execute it, it was left to be ex- 
cuted by the debtor, and a penalty was in- 


flicted upon him for non- compliance; but 


penalties againſt a wilful debtor, are at any 


rate vain, and in this ſpecial caſe the pe- 
nalty was too weak: for to invite a man to 
conſent to the fale of his eſtate, by taking 


from him a fifth part more than he owed, 


and by making him loſe all hopes of re- 
covery of it after five years, was ſurely 
no very great bribe; as on the other 


hand, to terrify a man who was already 
deſperate, by allowing him to torment his 


creditor with law-ſuits, on account of in- 
tromiſſions, and to preſerve his own right 
to the eſtate for ten years, was ſurely no 


very great penalty. Debtors ſaw, and felt 


the alternative, and acted accordingly: they 


almoſt univerſally neglected the act, they 


produced not the rights and evidents, they 
compleated not the fale; or if a very few 


ad obey the law, wy were only men, 
5 whoſe 


5 129 
effectual: but the effects of old laws are 


130  Hiflory of 
whoſe eſtates were ſo overburdened, that 
there was no room for the fifth part more, 
which the ſtatute had provided in favour 
of the creditor. 

Theſe miſchievous effects were ſeen by 
the legiſlature, but their original cauſe was 
not ſeen; therefore they were remedied on- 
ly by halves: They were ſo far remedied, 
* Ati7. that by the act * of the 1681, the right 
108. of redemption of the debtor was taken 
away, and any one real creditor could ap- 
ply to the court of ſeſſion for a ſale of the 
| bankrupt eſtate: but they were ſo far not 
remedied, that within the legal it was ti 
neceſſary to carry along the conſent of the 
debtor; a conſent, which was ſeldom got, 
and which, no legiſlature making allow- 
ances for human nature, ought 1 in general 

to have expected. 
1 Then came the act of + 1690, which im- 
powered the court of ſeſſion, on the petition 
of any one real creditor, to ſell the bankrupt 
eſtate; or on failure of a purchaſer, to di- 
vide it amongſt the creditors; both of 
which they were impowered to do, even 


within the legal, and though the debtor 


refuſed his conſent. 


. 


Err e 
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Another * ſtatute a few years after, a- Fo — 
long with the later act of ſederunt, in- + Za fe 
tended to make that ſtatute effectual, gave, OY 
notwithſtanding the abſtraction of the Mar. 23. 
rights of the lands, a total ſecurity to the 
purchaſer: a ſecurity made ſuch, by the 
interpretation of the judges, as perhaps, 
the rights and evidents themſelves, if pro- 
duced, could not have afforded. For on 
the 21ſt of June 1720, in the caſe Chal- 
mers againſt Myretoun, the lords refuſed, 
after decree of ſale, to hear a creditor 
plead, that the ſale had been carried on 
for the debts of one who was only life- 
renter, and by colluſion with the creditors, 
at a time when he, being an infant, was 
proprietor of the eſtate. 
At the ſame time, it will be obſerved, 
that theſe two laſt ſtatures relate only to 
the attachment of bankrupt eſtates, and 
therefore, with regard to the attachment of 
other eſtates, the law ſtill remains as im- 
perfect as it did upon the ſtatute of 1672. | 
Such is the progreſs of the law of Eng- Attach. 
land and Scotland, on the attachment of nit“ 
land for the debt of the debtor himſelf. anceſtor, 
From that progreſs it will readily occur, 
wes if there was ſo much difficulty in bring- 
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ing in the attachment of the lands of the 
debtor himſelf, there muſt have been much 
more difficulty in bringing in the attach. 
ment of land in the perſon of the heir for 
the debt of his anceſtor: The heir had 
not contracted the debt, therefore accor- 
ding to the law of nature he ſeemed free; 
the fief was bound for the ſervices of the 
lord, therefore it appeared agreeable to the 
law of fiefs, that the heir ſhould have the 

flef free of burdens, in order to enable 

him to do thoſe ſervices. And according- 
Bacon ly * it is certain, that at common law in 
eee Britain, the heir was not bound for the 
tor. (F.) debts of his anceſtor. 

It has been ſeen, that the voluntary alic- 
nation of land, and the attachment of it 
in the debtor's hand for his own debt, took 

place, both of them, at firſt, among trad- 

ing people: On the ſame plan of analogy, 

the attachment of land in the hands of 

the heir for the debt of his anceſtor alſo 
took place firſt among the ſame people, 
and from them has been extended to the 

reſt of the nation. By the ſtatute mer- 

+ An. 13. chant of + Edward the iſt, it was declared, 
Ed. 1. that If the debtor die, the merchant {hall 
have poſſeſſion of his lands, until he hath 
levied 


| Alienation. © 7 1 
weed his debt. » In Scotland the fame 
thing is laid down in a ſtatute of * Ro- 
bert the 1ſt, relating to merchants; and - Rob. 1. 
more fully in the 94th law of the bo- cp -— 
roughs. 55 
The over-haſte of the Scots nation, in 
going before the Engliſh, in the attach- 
ment of land for the debt of a debtor, 
by the 24th act of Alexander the 2d; and 
for the debt of the anceſtor, by the 94th 
law of the boroughs, at a time when the 
intereſts of the lord and vaſlal run too 
much into each other, to admit thoſe at- 
tachments, created very great embarraſſ- 
ments in the law of Scotland, on an emer- 
gency, which in this laſt deduction has not 
been mentioned. The emergency I mean, 
is, when a debtor died, whofe heir would 
not make title to his eſtate; in that caſe, 
it was difficult to apprehend, how the 
creditor, conſiſtently with the ſtrict feudal 
notions, could reach the eſtate: It was not 
in the debtor, for he was dead; it was not 
in the heir, for he was not entered; it was 
not in the lord, for he had only the ſupe- 
riority. This difficulty could not occur in 
the law of England, becauſe, originally, if 
the heir poſſeſſed, his poſſeſſion made him 
K 3 — 2 
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1540 cap. 
106. 


Hiſtory ef 
a title; and if the lord poſſeſſed, he was 


underſtood to poſſeſs for the heir; and af. 


terwards * the ſtatute of uſes joining con- 


ſtantly the property to the right, made the 


eſtate as much the property of the heir, 


as if he had been entered with the ſuper 1 


or; but in the law of Scotland it is cer- 
tain, that for a long time, creditors could 
not reach an eſtate in this ſituation at 
all. % 

To remedy this, the act + of 1540 was 
paſſed, which made a charge by the cre- 
ditor, to the heir, to enter, equivalent to 
an entry. After that, the eſtate was deem- 
ed to be in the heir, and was attached as 
ſo veſted, 

But to elude this, heirs gave into court 
formal renounciations of all connexion with 
the inheritance; after which, the eſtate 
could not be attached as belonging to the 
heir; neither could it be attached in the 


hands of the ſuperior who had not con- 


trated the debt, and to whom, by the re- 
nounclation of the heir, added to his own 
radical right, it ſimply returned, diſbur- 
thened of debts to which himſelf had not 
conſented. 

The 
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The injuſtice of this eluſion was too 
crying, not to require a remedy; and there- 


fore the judges of the court of ſeſſion in- 


terpoſed; and without ſtatute, without 


even a feudal analogy to ſupport them, in- 
troduced the adjudications on decreets cog- 


nitionis cauſa; that is to ſay, they allowed 
an adjudication againſt the Hereditas jacens, 
as if it had ſtill been the property of the 


dead perſon. Craig * ſays this expedient · Craig, 
| os 3. 


had been contrived only lately before his 


13 D 


time. Erat Jane hac adjudicationts formula, Ne 0. 2 5 


majoribus noſtris incognita, et quodammods ne- 
ceſſitate, à recentior; . introducta, ad eorum 


bonorum dominium in creditorem transferendum, 


que, aliogui, commode, tr 1 non Paſunt, 
aut appretiart. 


The introduction of the adjudication 
cognitionis cauſa, gave execution againſt the 


eſtate in which the anceſtor had been veſt- 
ed; but then another difficulty occurred, 


with reſpect to the creditors of an heir ap- 


parent, who had during his life continued 
to poſſeſs the eſtate, but had made up no 
title to it: If the next heir paſſed him by, 


and ſerved to another anceſtor, the eſtate 
could not be attached, as the eſtate of the 


firſt heir, for he had never been veſted i in 
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+ 1695. 
ca p. 24. 
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it, neither could it be attached in the hands 
of the next heir, becauſe the next heir did 
not repreſent him. 

This gave great room for the "EN of 
heirs; the interpoſition of the legiſlature 
became neceſſary ; and therefore, by the act 
of 1695, it was ordained, that if an ap- 
parent heir ſhould poſſeſs for three years, 
the next heir paſſing him by, and connect. 


ing himſelf by ſervice, or by adjudication 


on his own truſt bond, to an anceſtor veſt- 


ed in the eſtate, ſhould be liable to the va- 


lue of the eſtate, for the onerous deeds of 
the interjected heir whom he paſſed. 

The interpretation of this ſtatute pro- 
duced a controverſy m the law of Scotland, 


which, at the diſtance of half a century, 


15 perhaps, yet undecided, 

The words of the ſtatute, it is obſerv- 
able, ſubject the ſecond heir, only in the event 
of his paſſing by the firſt heir, and connect- 
ing himtelf by ſervice, or truſt ajudication, 
with an anceſtor veſted: now the ſecond 
heir, to withdraw himſclf from the words 
of the ſtatute, did not connect himſelf at 
all with an anceſtor veſted; but continued 
to poſleſs the eſtate merely on his title of 
apparency. The queſtion aroſe, was this 

heir 


ed by a correctory ſtatute, the ſtatute 


gave ſanction to the for mer of theſe doc- dy Racer. 


vour of the creditors claim, and by the 
fraud of heirs theltering themſelves un- 


Alienation. 137 


heir ſubject to the onerous deeds of the firſt, | 
or interjected heir three years in poſſeſſion? 

On the one hand, it was pleaded for the 
heir, that the ſtatute in queſtion being cor- 
rectory of the common law, admits only a 
ſtrict interpretation, and ought not to be 
extended to caſes beyond the letter of it. 
On the other hand, it was pleaded for the 
creditors, that when there is a defe& in 
the common law with regard to the pre- 
vention of fraud, and a remedy ts provid- 
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ought to be extended to every fraud that 
falls within the purview and reaſon of 
it. 


The judges, by + two ſucceſſive deciſions, H Feb. 20. 


1730. La- 


trines. Juane 
1742. Lo. 


Particular remedies were however ap- Bum. 
plied without doors; for, moved by the fa- 
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7 


der the defect of the law, the barons of f Bink. 
exchequer, and likewiſe many ſubject . _ Rh 
ſaperiors, made gifts of the incident 
of non-entry to the creditors; by which 
they could force the heir, either to enter, 
or to loſe all benefit of not entering. 
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The houſe of peers, on an appeal con- 
Nov. 2. cerning * the eſtate of Kinminity, ſeemed 
274% 2” willing to apply a more general remedy, 
ear ty by giving extent to the interpretation of 
creditor. the ſtatute : in that caſe the firſt heir had 
poſſeſſed three years without making up 
title; the creditors had charged: the next 
heir, who was a minor, to enter; and on 
that charge had adjudged the eſtate as his, 
| upon the act of 1540; if the next heir 
+ An. had renounced, he would have avoided + 
397" the ſtatute of 1 540, which took no place 
if the heir renounced; and muſt have fal- 
len under the doubt of the ſtatute in queſ- 
tion, by not making up a title at all; for 
which reaſon, he brought a reduction on 
the heads of minority and lefion, of the 
execution which had been purſued againſt 
him; and pleaded, that his renounciation 
being admitted, the eſtate could not be 
touched, becauſe he had connected himſelf 
with it, neither by ſervice, nor truſt adju- 
dication. The lords of ſeſſion had found, 
that the eſtate could not be reached by the 
_ creditors; but the houſe of peers, in bar 
to the fraud of heirs, reverſed the de- 
cree. . 
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A B years after, in the caſe of " 
eſtate } + of Pronſy, the abſtract queſtion 35 Cole. 
occurred again. An apparent heir, three {92 


Grant 2. 
years in poſſeſſion, by marriage articles, gave gainſt Su. 


a jointure to his wife, but made up no title e 
to the eſtate; the next heir refuſed to make 1754. 
up title, and refuſed to pay the widow her 
jointure; and pleaded, by not paſſing by 

the firſt heir, that he fell not under the 
ſtatute of 1695: The court of ſeſſion ad- 
hered to the letter of the ſtatute, and to 

the train of their deciſions, and ſuſtained 

his refuſal; and perhaps, influenced by the 
uniform train of deciding the queſtion in 
Scotland, and by the ſteadineſs of the 
judges there, the houſe of lords gave their 
allent to the decree. 

At the ſame time, whether in PRE 
times, a ſtatute calculated to obviate frauds, 
will be allowed to give ſanction to a very 
great fraud ; and whether a ſecond heir 
making up no title at all to the eſtate, will 
be allowed to be in a better condition, 
than a ſecond heir making up titles fairly 
to it, may perhaps, with juſtice, be doubt- 
ed. | 

Such is the progreſs of the involuntary | 

alienation of land property, both in Eng- 
land 
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land and in Scotland. Upon a review 


of this deduction, it is no pleaſing re- 
flect ion, to obſerve, after the conſumma- 
tion of centuries, the law of England la- 
bour under this defect, that in common 
caſes, the creditor gets a diſtant, and not 
immediate payment, the poſſeſſion, but not 
the property of his debtor's land; and the 
law of Scotland labour under this abſur- 
dity, that if a debtor having lands 1s in 


fact inſolvent, his creditors get direct pay- 


ment; but if he is able to pay, they do not. 
The firſt of theſe aſſertions ſeems ſtrange 
of ſo commercial a nation as the Engliſ:, 
and the other ſeems paradoxical in any na- 


tion; yet both are true: In England, if a 


man is not of a certain denomination to 
come under the ſtatutes of trading bank- 
rupts, his creditors only get, according to 


the nature of their debts, the benefit of the 


elegit, or of the ſtatntes; that is, they get 
the polieſhon, in ſome cafes, of the half, 


and in other caſes, of the whole of their 


debtor's land; but in no caſe, the property 
of it. Again, in Scotland, if a debtor is 


im good circumſtances, a creditor, by run- 
ing an adjudication againſt his eftate, gets 
not his money; he gets indeed land, but 

12 that 
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that land may be redeemed from him ina - 


certain number of years; and thus he gets 


only a ſecurity for, or at moſt an indirect 


payment of, his debt; on the.other hand, 


if the debtor is in fact inſolvent, his lands 
are brought directly to a ſale before the 
lords of ſeſſion, and the creditor gets im- 

mediate payment. 


The feudal law carries with it a Gol. 


tem of private rights, which ſwallow 
up all others, wherever it comes; it in- 
volves too, in giving effect to thoſe rights, 
a ſyſtem of forms, which remain, even 


when the original rights are no more. Nor 


is this all, ſome of. theſe former, by the 
force which both once gave to each other, 
remain, even when molt of the latter have 


periſhed too; but the day will probably 


come, when all land becoming allodial; 
and the more compleat and eaſy attach- 


ment of it becoming neceſſary, the rule 
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of the Roman emperor laid down in * the L. 15. P. 


Pandects, and made when the feudal re- 


lations, and the bar to the alienation of 
land property conſequent on them, were 


unknown, will be the law of the world. 


By that law it was ordered, that a portion 


of the moveables equivalent to the debt, 
ſhould 


dere judi- 
cata 2 & 3. 
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Mould firſt be ſold; but if theſe did not 


ſuffice, that an equivalent portion of the 
land ſhould be fold; and if no purchaſer 


appeared, that the ſubject offered to ſale, 


ſhould become the property for ever of the 
creditor. Primo quidem, res mobiles anima- 
tes pignori capi jubent, mox diftrahi ; qua- 


rum pretium ſi ſulfecerit, bene eft ſi non ſuffe- 


cerit, etiam ſoli prgnora capi jubent, & di- 


Arabi, quod fi nulla moventia fint, a pignori- 


bus ſoli initium faciunt ; fi pignora qua capta 
funt, emptorem non invemant, reſcriptum eft, 
ut addicantur ipſi, cui quis condemnatus eſt, 


s E C T. I. 


ROM the foregoing deductions of 
the alienation of land property, by 
immediate deed of party, and by attach- 
ment of law, it is plain, that it would be 
very long before men could have a notion 
in the feudal law, or in any law, of the 


third branch of alienation; to wit, of that 


alienation which is to take effect, only after 


the death of the grantor. 


When a man has beſtowed much coſt 


and labour upon a ſubject, he reckons it 


hard, that he ſhould not have the com- 
plete 


Alienation. 


plete enjoyment of it, and conſequently the 


voluntary alienation of it during his life; 


but his enjoyment ceaſing after death, the 
liberty of alienating at a time when he can 


no longer enjoy, 1s, to a rude proper, no 
very natural conception. 
The introduction of money which buys 


all things, and in conſequence of that, the 


favour due to creditors, who have lent their 


money to a poſſeſſor of land, brings in the 
neceſſity of legal alienation for the pay- 


ment of what has been thus lent: But the 


ſame favour does not intervene, for an 
alienation by teſtament, which depends 
ſolely upon the will of a perſon who is now 
forgot, and againſt which, the favour, at- 


tending the heir of blood, 1s a bar. 


Hence, 1n the progreſs of ſociety, thoſe 
firſt and ſecond ſpecies of alienations very 
much precede this, of which we are now 
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treating; and in many of the inſtances 


given in this chapter, men could alienate 
during their lives, who yet could not alie- 
nate to take effect after their deaths. 

At firſt, this power of alienation is fo 
little th 2ught of, that men do not imagine 


they have a power of conveying even mo- 


"ables, by teſtament. 


Thus 
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FPlu. Thus, before the time + of Solon, the 


in vita So- 


loni Athenians could not make teſtaments: nor 
+ Heinec. could the Romans 4 before the time of the 


rug twelve tables, and even then the uſe of 
12 rabu- teſtaments came not in, by the natural 
2 courſe of things, but was borrowed from 
the Greeks, and was the act of the legiſla- 
ture rather than of the people. Tacitus 
teſtifies to the ſame effect, of the limited 
idea of property among the Germans of his 
time. His words are, Hæredes ſucceſſoreſ- 
gue ſur cuique liberi, & nullum teflamentum; 
6 liberi non ſint, proximus Hall: in poſſeſſione, 
Ffratres, patrui, avunculi. 
Afterwards, men got a notion of making 
teſtaments, but only of their moveables, and 
in ſome nations, of a part of theſe move- 
Reg. ables only. Thus || in the regiam majeſtaten, 
pes teſtaments of moveables are permitted, but 
they are confined to one third of the move- 
ables only, called the dead's part. The ſame 
was the ancient law in England, as we 
5 av. learn from * Glanville and $ Bratton; and 
cap. 3. notwithſtanding that from the favour to 
e. power over property, this limitation wore 
cap.26. out, in the other parts of that kingdom, 
TcP-15 yet till the ſtatute of George + the fit 


An. 11. 


Geo. i. enabling men to deviſe 1 in ſpite of all 25 
8 


re 


mentary heir. In the ſame manner + from + Reg. 


tor; in which rae, the donee did not ſo 


Aienation. | | _— 
cial cuſtoms whatever, it remained the law 
in the province of York, and the city of 
London. In Scotland, at this day, where 
our notions of powers over property are 
not altogether ſo extenſive, it remains ſtill 
the law of the land, _ 

The notion of a power over moveables | 
even beyond the grave, once intraduced, 
made way for a notion of the ſame power 
over immoveables; yet ſtill, in giving ef- 
fect to this laſt power, people were obliged, 
at firſt, to uſe many arts, in order to 
ſmooth over the difficulty which the mind 
in a rude age had, to conceive, that a per- 
ſon's will can have any etfect, when he 
himſelf is no more. 

Thus in the * Roman 9 before the « 8 


time of the twelve tables, no man could 2 
| im 


. . . a 5 go) 
transfer his inheritance, except in calatis 
commitiis, with conſent of the people, and 


; by way of adoption 3 in which caſe the 


donee took, rather as legal, than as teſta- 

the Regiam Majeſtatem and Glanville, it ap- mY _ ho 
pears, that our anceſtors imagined, the ce- Glanv. 
remony of delivery to be abſolutely neceſ- . 
ſary, to give effect to the deed of the teſta- 


Propesy 
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properly take after death by teſtament, for 
the law ſays, Deus et non homo Jacil heredes ; 
as he took, by donation, during life. Ac- 
cording to thoſe authorities, if delivery had 
not followed, the heir might have diſputed 
the gift; for without ſuch delivery, ſays 
the law, id intelligitur potius effe nuda pro. 
miſſio, quam aliqua vera promiſſio, aut donatio: 
This is the origin of our diſpoſitions inter 
divos in Scotland, to take effect, in point 
of form, de preſenti; and even to this day, 
in England, no deed of feoffment is good 
againſt the heir at common law, if ee 
hath not followed upon it. 

But there is a long interval, in the pro- 


greſs of human ſociety, between ſuch alie- 


nation, mortrs cauſa, as is made good by 
delivery during life, and that alienation, 
which is made good, by barely notifying 
a few words in a teſtament: The latter 
follows the former, at the diſtance of cen- 
turies. One thing which very much helps 
on the progreſs of this laſt, is the uſe of 
letters becoming common; for even ſup- 
poſing the idea of property were pretty 
much extended, before letters came into 


common uſe; yet ſtill- the mind would 
have difficulty to aſſent to this, that a man's 


Will 
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will ſhould have effect after he hi mſelf was 

no more; but the invention and common 
uſe of writing make all illuſions, to ſmooth 
over this difficulty, unneceſſary. When 1 


ſee the will of a perſon lying on a table 


before me, he ſeems preſent with me, and 


commanding as if he was alive: This 


ſtrikes the ſenſes, and aſſiſts the imagina- 


tion in transferring property to a living, 
from a dead perſon, by the will of the de- 


ceaſed. Thus it comes to be law, becauſe 


it is every body's intereſt it ſhould be law, 


that a man may name his heir by teſtament 


as he pleaſes: nor is this all, for man be- 


ing fond of power, and by letters expreſſing 
the exertion of that fondneſs, he names 


an heir to this heir. Thus ſubſtitutions 


came into law and fide: commiſſes, conditions, 


entails, with many other effects of pride, 


refinement, and an extended idea of pro- 


perty accompanying them. 


To the firſt exertion of this power, the 


conſent of the heir was taken, as appears 


from a multitude of old charters both in 
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* England and Scotland, and afterwards, * Mad. 


when this conſent was not aſked, the heirs 


form. An- 
» giz. 


as we learn from + Sir Henry Spellman, f. Spellm. 


of ancient 


were influenced to ratify the deeds, 0b prie- deed-, 
L 2 tatem, 4. 
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tatem. But as it depended upon theſe heirs, 
during the firſt period to conſent, or du- 
ring the laſt to confirm the donation; 


their doing either of theſe, was rather a 


matter of private choice, than of publick 
enforcement ; and during neither of theſe 
periods can at be ſaid, that the validity of 


teſtaments was eſtabliſhed. 


We have already ſeen, that the free vo- 


luntary immediate alienation, and the free 
involuntary alienation of land property, 
either for the debt of the vaſſal, or of the 


anceſtor, aroſe originally in burrows; in 
the ſame manner, the ſame cauſes always 
producing the ſame effects, the firſt free 
alienation of land by teſtament, aroſe, in 
the decline of the feudal law, originally 1 in 
burrows. 

This we learn from Lyttleton, who liv- 
ed in the reign of Edward the fourth: 
That moſt accurate of lawyers 4 informs 
us, that the cuſtom of deviſing land by 


_ teſtament, and without ſeiſin, had firlt 


taken place in burrows. 

This ſpecies of alienation, like the other 
two branches of alienation, was quick) 
transferred from burrows, to the reſt of thc 
cauntry, partly by the interpoſition of courts, 
3 e partly 


HAlien alien. 


partly by devices of lawyers, andi in we end 


by publick law. 
Partly by the interpoſition ta courts : For 


though a deed of feoffment was not good 


at common law, without livery, yet vali- 


dity was beſtowed upon it by the courts of 
equity._——Partly by the devices of lawyers : 


For though the ancient rule, that a man 
could not alienate his lands by teſtament, 
ſtood in the law books, yet the invention 
of the diſtinction, between uſes and lands, 
gave great room for a teltator to diſpoſe 


of the profits, though he could not diſpoſe 
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of the land itſelf, Lawyers found out too, 


that he might order, in his teſtament, his 


executors to alienate his lands for certain 
purpoſes. At firſt he was allowed to exer- 


ciſe ſuch powers for the good of his ſoul ; 


but by the preamble of ſtatute 4th, ann. 


21, Hen. VIII. it appears, that this pre- 
tence had been, extended to paying his debts, 
ſatisfying his legacies, &c. After ward, 
many people were not even at the pains to 
uſe theſe circuits, but deviſed directly by 
will: This appears from the preamble, and 


a particular clauſe * in a ſtatute of the 27th · an 27. 


of Henry VIII.—Partly by the aid of publick it 8. 
law: For in the end, the practice of de- preamb. 


L 3 1 vine fe 


and 


Hi iſtory of 
viſing became, by + the ſtatutes of the 32d 


and 34th of Henry VIII. no longer the de. 
vice of lawyers, no longer an exception 
from the old law, weak as it was, but got 
the ſanction of the legiſlature. By theſe 
ſtatutes, lands, with a certain exception in 
favour of thoſe lands which were held by 
knights ſervice, were allowed to be deviſed 
by will; and when knights ſervice came 
to be aboliſhed, theſe lands were allowed 
to be deviſed too. Nay, ſo extenſive is the 
notion of mens powers over property in 
England, that not only can a perſon deviſe 
his immoveaþles by will, in writing, but 
he may deviſe his moveables, to the great- 
eſt value, by bare word of mouth, if it be 
ſufficiently proved. 

In Scotland again, we could not origi- 
nally give away land to diſappoint the heir, 
unleſs by ſeiſin during life; afterwards the 
diſtinction betwixt the life. gut and the fee 
was fallen upon, and the donor gave away 
in his life-time, the latter, while he retain- 
ed to himſelf, with a power of revocation, 
the former. In the further progreſs of 
things, the invention of procuratories was 
uſed; theſe anſwer to the Engliſh powers 

of attorney, but they dilfer from them in 
| 8 this, 
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land, they may be executed after the death 


of the donor; ſo that by the introduction 
of theſe, it became unneceſſary to deliver 


ſeiſin during the life of the donor. Now- 
a-days, though we once went too equal 
with the Engliſh, in the voluntary aliena- 
tion of land property, and moſt abſurdly 
ran before them in the unvoluntary aliena- 
tion of it; yet our cuſtoms are ſo far ac- 
commodated to the degree in which the 
feudal law is ſtill amongſt us, that we do 
not deviſe moveables by word of mouth 
beyond a trifling value; and in the aliena- 
tion of land property to take effect after 
death, we uſe the ceremony of a diſpoſition 
inter vivos, to be carried into effect by the 
execution of the procuratory. At the ſame 
time, we are approaching ſo faſt to the 
practice of deviſing lands, that at preſent a 
bare diſpoſition with a clauſe diſpenſing with 
non- delivery, found lying by a man at his 
death, though it had neither procuratory of 


reſignation, nor precept of ſaſine, would 


bind his heir: It would indeed require the 
circuit of an adjudication in implement, 


to make it effectual, and by that means 
1 — 7 be ſaid to derive it's validity from 


BS: - : the 


this, that by a particular ſtatute * in Scot- * An. 


mn * of 


the act of the heir, or of the law; but 


whatever be in this, ſuch a diſpoſition 
would, in the end, be valid in law, and a- 
gainſt the heir. 


Upon a review of theſe three branches 


of alienation, it appears, that the laws of 
England and Scotland, originally the ſame, 
have, after departing long from each other, 


arrived by different courſes, at being nearly 


the ſame again. The difference of circum- 
ſtances obliged them to forſake each other, 
the ſimilarity of circumſtances is now bring- 
ing them together anew; and a few ages 
will probably make the re- union com- 
plete. 

There is, however, ſome 2oubt, whe- 
ther there be not one reſtraint in the law 
of Scotland common to all the three branches 
of alienation, which cannot now ſubſiſt in 
the law of England ; the doubt is, whether 
a ſuperior can be forced to receive a body 


politick? and the difficulty ariſes, from the 
hurt done to the ſuperior, in being forced 
to receive a vaſſal, who never dies, and 


from whom therefore, when once entered, 


none of the emoluments of ſuperjority can 


accrue. Craig * declares againſt receiving 
ſuch body politick; lord Stairs does the 
Ts ſame, 


DD WY ww 


| fame; and Spotſwood, m his obſervations * * a1 deu 


that the barons of exchequer, after the union, 
| refuſed to paſs any ſignature of land hol- 
| den of the crown, in favour of ſocieties, or- 
| corporations, or bodies politick. 


CCC 
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1 L00: 


on Sir George M#kenzie's inſtitutions, ſays, i 15 


tat; 


This point received a decifion in the 
+ caſe of the univerſity of Glaſgow, not + nia. 


| many years ago, in favour of the body Pes. 
politick ; but that decree was afterwards p. 498. 


reverſed in the houſe of peers. e 


The ſtatute 20th of George II. in pro- p 55 : 
viding for the more eaſy and compleat 
transferring of land property, leaves this 
doubt as undetermined as before; that ſta- 
tate in ordering who ſhall be admitted, and 
how that admiſſion ' ſhall be made good, 
uſes the words, perſon who ſhall purchaſe or 
acquire lands in Scotland; leaving it there- 
by uncertain, whether theſe words be li- 
mited to natural perſons, or can be extend- 
ed to bodies politick. A few words in the 
ſtatute would have ended the doubt; but 
what the explanation of the words, which 
are now in it, will be, muſt be left to fu- 
ture deciſions of judges, or to future par- 
laments. It is probable, however, that 
the genius of the times, in favour of the 
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154 Hiſtory of . 
compleat commerce of land property, will 
make a particular ſtatute unneceſſary, and 
that the judges, in ſpite of the above 
judgment of the peers, will take upon them, 
to give to bodies politick, the ſame privi- 

leges which natural perſons have. 


CHAP, ol 


5 


1 
CHAP. IV. 
Hiſtory of ENT AT L s. 


FTER the feudal law had, in the 
manner deſcribed in theſe papers, 
been for ſome time on the decline; it was 


| again, notwithſtanding the general bent of 


men againſt it, in ſome degree revived, 

by the bent of particular perſons. 7 
It was obvious to the ancient nobles, that 

the allowing land to come ſo much into 


commerce, tended to weaken them; by 


the prodigality of ſome, and the misfor- 
tunes of others of their own body, their 
lands, they ſaw, were continually ſhifting 
into the hands of people, who had former- 
ly been little better than their ſlaves. In 
order to prevent ſuch conſequences then, 
the great nobles invented the artifice of 
entails, which took particular eſtates out 
of commerce, and with regard to thoſe 
ay revived the ſpirit of the feudal 
aw, 


Thus 
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n - Thus: in England, in the time of Ed- 
ward I. the feudal ſyſtem had ſo far devi- 
ated from its original ſtrictneſs, that pro- 
prietors in general were attaining the ca. 
pacity of alienating their lands, of forfeit. 
ing, and of charging with rents: but the 
nobles, to ſtop the effect of this freedom of 
st. Weſt. alienation, extorted from that prince 
cap- 1. the ſtatute de dbnis conditionalibus. This 
ſtatute gave a ſanction by publick law to 
private men to entail their eſtates; and de- 
clared, that fines levied upon eſtates fo en- 
tailed ſhould be void. Moſt of the great 
families took advantage of the permiſſion, 
and by doing ſo, prevented their poſterity 
from alienating, from forfeiting, or from 
charging with rents. 
There is no maxim in politicks more 
generally true, than that power follows 
property: In proceſs of time, the property 
of theſe great families continually increaſ- 
ing, and never diminiſhing, their power 
grew to ſuch a height, as- enabled them 
totally to enſlave the people, and ſome- 
times to overſhadow the crown. 
Theſe entails continued long in force, 
and the effects of them long in force too. 


But in the end, as the ſtill progreſſive in- 
| creaſe 
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creaſe of commerce gave a more general 


and univerſal bent for the alienation of 
land; and as that commerce eſtabliſhed a 


tuxury, which the great families, beyond 


others, ruſhed into; many of the nobles, 


to ſupply their prodigality, were willing 
to ſhake off the fetters of their entails ; and 


the more ſo, as monied men were willing 


to give them any money for their land: 


entails then, came'to decreaſe 1 in their force, 


and in time their effects. 
The great t lords could not indeed be pre- 
vailed upon 'to make an alteration, in par- 


lament, of the law of entails ; but then, : 
entails were ſuffered to be greatly diſrou- 


raged in courts of juſtice. 
For, on the one hand, the judge 1 re- 


| ſtrained all devices for new ſpecies of en- 


tails, and therefore, when in the reigns of 
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* Richard I. and Henry IV. attempts were. 3 
made to ſettle eſtates, with ſubſtitutes, un- Ly*- 
der conditions, that if any of the ſubſti- wy 


tutes or their iſſue ſhould alienate, then 


their right in the eſtate ſhould ceaſe, and 


the eſtate forfeit to the next in order, - the 
judges refuſed to- give their ſanction to 
kttlements of that Kind, | 


On 
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VJ 
| On the other hand, ſuch devices as had 


been invented to elude the old entails, were 
* Bacon ſuſtained. * Bacon enumerates ſeveral that 


voce dos had been early introduced, and in the end, 


very. the device of a common recovery to bar an 
P. 541. entail, was ſuſtained by a ſolemn deciſion in 
+ Sir An- the reign + of Edward IV. The form of a 


mw recovery is that of a colluſive ſuit and judg- 


mays ment, and therefore under the very form 


caſe.Coke 


6. rep. of the law itſelf, the law was eluded. 


fol. 4: B. But the politick prince Henry VII. who 
ſaw in all its lights, that ſuperiority, which 

the preſervation of land property in their 
families had given to the nobles; a ſuperi- 
ority which had coſt ſome of his prede- 
ceſſors their lives and their crowns, freed 
lawyers from the trouble of inventing fu- 

ture devices againſt entails: He got the 

t An. 4. famous ſtatute paſled , in the fourth year 
of his reign, -which made a fine, with pro- 
clamations, to conclude all perſons, both 
ſtrangers and privys. This was not fo 
properly evading, as repealing the ſtatute 
de donis; for as it was the purport of the 
ſtatute de donis, that a fine ſhould be 10% 
jure null, ſo it was the purport, on the con- 
trary, of the ſtatute of Henry VII. that a 

| fine ſhould be valid, to bar the perſons 
therein 
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therein n to be barred. The form 
of a recovery had been that of a colluſive 


ſuit and judgment; the form of a fine, was 
that of a colluſive Sament acknowledged 
on ſuch terms, and with ſuch circumſtances, 
as were ſufficient to defeat the entail. 


By this ſtatute the right and intereſt of 
all perſons were ſaved, which accrued after 


ingroſſing of the fine, they purſuing their 


right within a certain time after it accru- 
ed: On this clauſe, a doubt occured, whe- 


ther the iſſue of tenant in tail could be bar- 


red by the ſtatute, notwithſtanding that by 

the general tenor of it, privys were bar- 

red. The judges * embraced the occaſion, - Bacon. 
which the ambiguity gave them, of defeat- er ont 
ing entails, and bound the iſſue by the very. ( 


ine. A ſtatute of + the ſucceeding prince + An. 32. 
H. 8. 
cap. 36. 


approved their conſtruction, gave a retro- 
ſpection to that conſtruction, and prevent- 
ed the ambiguity for the future. 

Nor were theſe ſtatutes agreeable to theſe 
princes only; the genius of the times too, 


was bent againſt the feudal ſyſtem, and 


every thing which tended to revive the 
fects of it. A commercial diſpoſition had 
brought in the neceſlity of allowing an un- 
wounded. commerce of land; the landed 

men, 
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men, the monied men, found their views 
equally hurt by entails: The lawyers in 


their writings had been long inveighing 
againſt them, and the judges, by their 
judgments, had long been 8 
them. 

Perhaps thoſe various ranks of men did 
not foreſee, in all their conſequences, thoſe 
important effects which quickly followed 
from the diſſolution of entails, and the 


tranſition of property flowing from that 


diſſolution. Perhaps too, it would be urg- 
ing too far in favour of a ſyſtem, to fay, 
that the diſſolution of entails, was the fole 
cauſe of the great alterations, which after. 


ward happened in the conſtitution of 


England; yet fo far, it is obvious and 
certain, that this diſſolution added great) 
to the tranſition of property from the lords 


to the commons, which ſo ſoon after 


made the commons poſſeſſed of almoſt al 
the land property of the kingdom; too 
powerful for both the nobility and thc 
king; ſo inſolent, as by a vote to declare 
the nobles no neceſſary part of the conſti- 


tution, and by a publick trial and pub- 
lick execution, to 85 their ſovereign to 
"Gen. | 


The 


Entaili. 


the feudal law, at a time when that ſpirit © 


was decaying, which had introduced the 
ſtatute de donis into England; introduced 
likewiſe the artifice of entails into Scotland. 

But as the general bent of the nation 


againſt the ſtrictneſs of the feudal ſyſtem, 


came much later into Scotland, than into 


England; the attempts of particular per- 


The ſame Jefire of reviving the ſpirit of Seo 
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ſons to revive the eſtects of that ſyſtem, | 


were neceſſarily more late too, in the one 


nation than in the other. 


As long as a great part of the lands in 
the country were unalienable beyond a half; 


as long as there was not a ſufficient com- 
merce, to cauſe a conſiderable fluctuation 


of land property; and even when land 


came more into commerce ; as long as the 
great families were powerful enough to de- 


ty the law, and laugh at execution by ap- 
priſing uſed againſt their eſtates, there 


was no need of entails. In the highlands 


of Scotland, at this day, entails are far leſs 


frequent than in the low-countries. 
But when arts and commerce introduced 
luxury, when the alienation of land pro- 


perty became more frequent, and when the 


voice of the laws was heard through the 
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land, then people, to ſecure their families, 


introduced entails. _ 

The firſt inſtance, {o fur: as [ have heard, 
that occurs in our records, of a prohibitory 
clauſe de non alienando, ingroſſed in the in- 

* Record feoffment, is, * in the year 1489; and 
ot chu even that inſtance is ſingular: In the re- 
Do vocation of tailzies by our kings in parlia- 
38 
Jar. 4. than a conveyance, altering the courſe of 
ſucceſſion from heirs general to heirs mak, 

+ Balfour, + Preſident Balfour, in his Body of Law; 
tr tail accurate and complcte, ſeems to have had 
no other idea of them : Skeen 1n his trea- 

tiſe de verborum ſjonificatione, in which he 

gives an account of all the objects of law, 

that were of conſequence in his time, makes 

no mention of cntails. Craig indeed has 

a chapter upon the ſubject of entails; but 

the ſuperficial way in which he treats it, 

ſhows plainly, that the age in which he 
wrote, which was about the year 1600, 

had not the knowledge of entails, in the 

ſame degree which we now have. 

By that author's account of them, they 
ſeem to have been no more than ſimple 

- deſtinations, cutting the ordinary courſe of 
con, defeaſible bar every poſſeſſor, at- 
tachable 


ment, nothing more is meant by a tailzie, 


 Bntait, | 


achetle by creditors, and the heirs of 
which were rather heirs of proviſion than 


mine haredes provifionales dicuntur : and af- 
terward, ztaque proviſio nibil aliud eſt, in ef. 
fedlu, quam tallia: and in another para- 

graph, rumpitur autem, froe diſſolvitur tallia, 
ex mutuo conſenſu domini ſuperioris et vaſſall, 
eodem quo conſtituebatur modo; cum nibil fit 
tam naturale, quam unumgquodque, eodem modo 
diſſolvi, quo. 2 eſt, Aue cy tutlum 
Tut.” | 
After this period it appears, from the 
deciſions of the court of ſeſſion, and from 
the records, that people came into the uſe 
of inſerting prohibitory clauſes in their 
ſettlements. By theſe the heir was prohi- 
bited to alienate, or to create charges on the 
eſtate. But as there was no neceſſity for 
the regiſtration of theſe prohibitions, and 
without regiſtration creditors could have no 
knowledge of the limited nature of the 
ſettlement ; the judges, in order to pay as 
much regard to the will of the entailer as 

they could, conſiſtently with the ſafety of 
others, reſolved, to conſider ſuch eſtate, as 
ablolute with regard to creditors, but as 
M 2 N limited 


of tailzie. In this light | Craig ſays part- 0 Craig, 
ly, hi autem ex talle bred alio etiam no- — 1 6, 


Hiſtory of 
limited with regard to the proprietor: With 
this view they allowed the former to at- 
tach it for debt, but they did not allow 
the latter to convey it gratuitoully, 

To get free of this diſtinction, and to fet- 
ter their eſtates equally in both caſes; people 
fell next upon the contrivance of ferving 
inhibition upon theſe prohibitory clauſes, 
Inhibitions were obliged to be recorded, 
and therefore the contrivance ſeemed fa- 
vourable; yet even the force due to ſettle- 
ments in that form, was called in queſtion 
* by lawyers adhering to the maxim, that 
though an inhibition may give force to an 
old ſecurity, it cannot create a new one. 

The invention of thoſe, who wiſhed to 
preſerve their familys by entails, and of 
thoſe who were employed to execute what 
the others wiſhed, fell therefore upon fur- 
ther expedients; and at length, clauſes ir- 
ritant and clauſes reſolutive were invented, 
which inforced the ſettlement, by ſubject- 
ing to penalties, thoſe who were concern- 
ed in infringing it. By the one clauſe, all 
the new charges upon the eſtate were made 
void, and the creditors were diſappointed; 
by the other, the right of the contraveen- 
ing member of entail was made void, 
and 


ſeems, and indeed all the lawyers of his 
time ſeem to have been greatly at a loſs, to 


and on the other hand, there ſtood the 


of the viſcount of Stormonth againſt the cre- 


Annandale, who had contraveened, but 1662. 


Entails. 165 
and the next heir was called to the fucceſ- h 


ſion. 


Thoſe clauſes, in the time 4 of lord Stains. + Stairs, 
that is to ſay, about the middle of the laſt f. 308. 
century, became very frequent in entails : 


His lordthip, whenever he ſpeaks of them, 


591. 


determine what force was due to them; for 
on the one hand, there ſtood the will of 
the entailer, a will contrary to no law; 


danger of entrapping the reſt of the ſub- 
jects, through tne want of a regiſter for 
entaiss. 

At laſt a prohibition to contr ab debt, 
with an irritancy of the contraveeners right 
in an entail, both of them indeed contain- 
ed in the original ſeiſins, and repeated in 
the tubſequent ones, received, anno 1662, a 
ſolemn deciſion, after a pleading appointed 
in preſence of the whole judges, in the caſe 


ditors of the earl of Annandale*, By that Steir 
deciſion not only the right of the earl of 1 
that of all his creditors, who had appriſed, 

was made void. 
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An. 
1635, 


Cap. 22. 


made: That ſtatute though it gave ſanc- 


proved by them; that it ſhould be record- 


PPP 
This deciſion was juſtifiable, on the re- 
petition of the prohibitory and reſolutiu 
clauſes in the infeoffment; but as it was 
not certain, th#t the ſame deciſion might 
not follow, though the ſame repetition was 
not obſerved, it became high time for the 
legiſlature to interpoſe, and to give. preci- 
ſion to a form of conveyance, that was now 
becoming ſo extremely important in its con. 
ſequences. | 
For this reaſon the ſtatute of 1685 was 


tion to entails by pubiick law, yet on the 
other hand took care, that third parties 
ſhould be acquainted with the exiſtence of 
the entail; for at the ſame time that it pre- 
vented entailed eſtates from being alicnated, 
er charged, or carried off by creditors, it 
likewiſe ordained, that the entail ſhould be 
produced before the lords of ſeſſion, to be ap- 


ed in a particular regiſter, and that all the 
proviſions and irritancies ſhould be inſerted 
in the original, and every ſubſequent ſei- 
ſin. With regard to this laſt requiſite of 
entails, it was further ordained, that thougi 
the non-repetition of theſe proviſions and 
irritancies ſhould infer a diſſolution of Ty 

right 


4 ˙ Sq we. Y- 


Entails. 
right of the preſent proprictor, yet it ſhould | 


.not prejudge the creditors, Theſe laſt had 


contracted na fide, they had not ſeen the 
proviſions and irritancies in the regiſter, 
and therefore it was thought right they 


| ſhould be obliged to attend to nothing but 


what they ſaw in it. 

Thus entails were made as effectual by 
ſtatute among us, as they had been made 
by the ſtatute de dons among - the Eng- 
liſh. 

As the ſame and which ä en- 


tails in England, introduced them in Scot- 


land; ſo the ſame cauſe which brought 
about the diſcouragement of them in Eng- 


land, brought about likewiſe the diſcourage- 
ment of them in Scotland: In all ages and 


all countries, the ſame cauſes muſt have 
the ſame oftects.. > 

At one period, it had become the aim of 
the lawyers and judges of the one country, 
when entails grew troubleſome, to elude 
that ſpecies of ſettlement. At another pe- 
riod, it became the aim of the lawyers 
and judges of the other country, if not to 
elude altogether, 5 very much to limit _ | 


entails. 


N 4 Thus, 
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Thus, in the caſe of the viſcount of Stor. 
month, though there was no clauſe irrita. 
ting the right of the creditor, yet the lords 
„Dig. had diſappointed the creditors; but now, 
Deci. on the contrary, they found, in the caſe # 


voce Tail - 
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. of Baily againſt Carmichael of Mauldfly, 


anno 1732, that if there was not a clauſe 
uritating the right of the creditor, the 
charging the eſtate, though it would irri- 
tate the right of the heir, yet would not 


jrritate that of the creditors, Thus, in the 


An. caſe + of the eſtate of Carlowry, where 
1745. there was a prohibition, 70 alter the ſucceſ- 
ſion or contract debts, or do any deed whatſe- 
ever whereby the lands might be evitted, or the 


ſucceſſion prejudged: And in another caſe, 


1765 une, where there was a prohibition | 70 alter, 
Heirs of innovate, or infringe the aforeſaid tailzie, or 
we phell 7he order of ſucceſſion therein appointed, or the 
Repreſen- nature or quality thereof, any manner of way, 
Wicks. they found, that the heir of entail was not 
man. > barred from ſelling. Theſe two deciſions 
were given on the apparent medium, that 

in thoſe clauſes there was no expreſs words 
prohibiting to fell; but on the real medium 

of averſion to, and contempt for entaik. 

Thus again, it is now held to be law, that 

if the maker of an entail makes the . 

e 
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Entails. 


the firſt inſtitute, and not ſubſtitute to him» 
ſelf, that firſt heir may diſregard the entail. 
And thus, though by the ſtatute of 168 5, 
on a contravention, the right of the con- 
traveener, is declared to be ipſo jure void; 


yet the judges have held it to be only void- 


able upon declarator; and even upon that 


declarator, they have held the irritaney to be 
purgeable at the bar. 
Vea ſo far did the judges go in diſap- 


pointing entails, that when ſome of their 
| judgments went up to the houſe of peers, 


that ailembly, in a country ſtill more an 


enemy to entails than our own, judged. 


however more by the letter of the law- 


books, than by the genius of the times, and 
refuted their ſanction to the judgments. 


Thus, in the diſpate not many years ago, 


between the heir of tailzie and the creditors 
of Sir Robert Denham, the court of ſeſſion 
had found a tailzie continuing in the form 


of a perſonal deed, but not recorded, to be 
ineffectual againſt creditors. The houſe 
of peers, on the contrary, although it is 


law, that a deed of tailzie not recorded, if 
compleated by infeoffment, is not good a- 
gainſt creditors; yet were of opinion, that 
a tailzie, as long as it remained a perſonal 


deed, 
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deed, and not compleated by infeoffmene 
although not recorded, was 80 gain 
. 
Forfeiture. Hitherto entails have been 8 4 
+ — 25 diſabling the heir to alienate, or the credi. 
lad. tor to attach; it ſtill remains to take 
notice how far they were ſubject to for. 
Feibure. 

On this head a remarkable difference oc 
curs between the laws of England and of 
Scotland. In the firſt of theſe countries, 
till a very late period, entails were never 
ſubject to forfeiture; in the other, till a very 
late period, they always were. 

Too find out the reaſon of this, we mult 
look very far back into the laws of both 
kingdoms. 

Before the ſtatute de donis, lands in ths 
land were divided into fee ſimple, and what 


I 70 


poſſeſſed in fee ſimple, who held an eſtate 
of inheritance deſcendible to his heirs; one 
poſſeſt a fee ſimple conditional, to whom 
an eſtate had been given, deſcendible to the 
heirs of his body. In the firſt caſe, the 
poſſeſſor had an abſolute property in him, 
and could alienate, charge with rents, and 


forfeit: In the other caſe he had in him 
on 


Lyttleton calls fee ſimple conditional: One 


As % 


E nia 5 


only an eſtate conditional, the donor {till 
' retained an intereſt in the eſtate, and fail- 
ing the condition, that 18, failing iſſue of 
the donee, had a right of reverſion in it. 


In conſequence of this, unleſs the donee 


had iſſue, he was reſtrained from doing 


any thing to the prejudice of the donor; 
and as he was not capable of ahenation, 
ſo as little was he thought to be capable of 
forfeiture, ſeeing this laſt, would have cre- 
ated as much prejudice to the donor as the 


other. 


I:th law, that who cannot alienate, cannot 
forfeit; a maxim unknown in the older 


Thus it came to be a maxim in the Eng- 
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Engliſh law, and unknown in the feudal 


law, in both of which, though a man could 


not alienate above one half of his military 


fief, yet for his treaſon he forfeited the | 


whole. Ws 
When the ſtatute A donis was made, 


this maxim which had been firſt introduced, 
and juſtly, in favour of the donor, was 
extended, and erroneouſly, in favour of the 
heir. It had been juſt that who could not 
alienate, could not forfeit to the prejudice 


of that perſon from whom the gift came, 


and only conditionally came; but it was 
abſurd 
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abſurd to ſay, that who cannot alienate, 


cannot forfeit to the prejudice of an heir, 
from whom nothing came. The applica 
tion of this rule however, was made to pre- 
ſerve eſtates tail, upon the ſtatute de doniz, 
free from forfeiture for ſome centuries. 
It is extremely entertaining to a philoſo- 
phical mind, to obſerve the different fates 
of laws, aid maxims of law, not only 
from general cauſes common to mankind, 


or common to that part of them governed 


by one ſyſtem ; but to oblerve their differ- 
ent fates, from particular exigencies and 
ſituations. By a miſtaken interpretation, 
the Engliſh extended the rule, that who 
cannot alienate cannot forfeit, from tees 


ſimple conditional, to fees tail upon the 


ſtatute de donis; and yet, when by the de- 
vices of lawyers in the reign of Edward 
IV. and the ſanction of parliament in that 
of Henry VII. eſtates tail became by con- 


ſent alienable, they refuſed to extend the 


ſame interpretation to the forfeiture of ſuch 
eſtates. They had refuſed to ſubject eſtates 
tail to forfeiture, and on this medium, 
that who cannot alienate cannot forfeit, 
and yet, when that medium was taken 

 aWay, 
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away, they refuſed to find, that who can 5 | 
alienate can forfeit. | 1 

The firſt interpretation had been applied 5 

in the days of ignorance, and when the 
conceptions of men were not very accurate 
with regard to law matters: the other in- 
terpretation was refuſed in the days in- 
deed of knowledge, and when mens no- 
tions were on ſuch ſubjects more accurate; 
but in the days too of civil diſcord, when 
the diſputes between the houſes of Vork 
and Lancaſter, made the judges fearful, 
even upon the moſt obvious interpretation, 
of opening any more doors to forfeiture, 
at a time when, as lord Coke expreſſes it, 
| the pains of treaſon were ſo diverſe, that there 
was no man did know how to behave him. 
felf, to do, ſpeak, or Joy, fer doubt of ſuch 
pains. 

When thoſe diſſ putes, and theſe dangers 
were over, eſtates tail were put upon the 
ſame footing with other eſtates. And, 
by a * ſtatute in the reign of Henry VIII. An. 26. 
were ſubjected to the ſame N of for- — by, 
feiture with them. | b 

At the ſame time, as this laſt ſtatute ; 
had a clauſe, ſaving all rights, titles, or 
intereſts of third parts, the rights of re- 
1 mainder 


174 . 
| _—_ men or ſubſtitutes were ſaved by | 
; for theſe remainder men were confi. 


] 
4 to have in them a conditional eſtate, 
to take place upon tae fallure of the te- 1 
nant in tail and his ine, and feparate from t. 


their eſtate. 35 t 
* An 33. In another ſtatute * of Henry VIII. the 
cap. 20. faving clauſe is more particularly expreſſed; n- 
and thoſe are faved from forfeiture, under he 
the expreſs name of remainder men, who, Wil ca 

in the former ſtatute, had been by impl. 
cation ſaved from it under that of third th: 
parties. the 
7 5 800 With regard to Scotland again, that an 
i there once was a period in the law of that ten 
country, when one poſleſt of a fee ſimple 
conditional, could not do any thing to pre- 
judice the donor, may be very true; and 
if entails had been introduced during that 
period, it is very probable the privileges dl 
donors would have been extended to hen 

of entail. 

hut entails were introduced at a differ 
ent period in Scotland; at a period when 
the donor himſelf had loſt his privilege; 
for when donors, to preſerve ſtill mo 
firmly their intereſt in the gift, had invent 


ed clauſes of return, and thrown them in- 
t0 


5 Entails. 5 - 
to their grants, yet lord Stairs, in many 


his time, repreſent 1t to be law, that ſuch 
limited eſtate could be appriſed by credi- 


turn. | | 


cannot forfeit, could not be thought of. 
this maxim which was before unknown in 


and if in point of forfeiture, ſo little at- 


„not to be expected, that any more atten- 
non in point of forfeiture, ſhould have 


deen paid to the intereſt of the heir, from 
vrhom nothing came: and therefore, en- 


in prejudice of the heirs, in the ſame man- 


er: rer that eſtates with clauſes of. return had 
en been forfeitable to the prejudice of the 
c | LE 


nt-WEannot alienate cannot forfeit, in the old 
m- 


dooks of the laws of Scotland, nor in the 
1 5 e 


paſſages of his book, and other lawyers of 


tors, notwithſtanding ſuch clauſe of re- 
Now, as every ſuch eſtate could be alie- 

nated, unleſs limited by the nature of the 

holding, the maxim ho cannot alienate 


When the modern entails then came in, 


tention had been paid to the intereſt of the 
donor, from whom the eſtate came, it is 


We read nothing of the maxim, who 
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the law of Scotland, could not be applied; 


ailed eſtates were ſubjected to forfeiture 
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ſtatute of 1685; which laſt, on the con- 
trary, makes a particular proviſo, that the 
entails confirmed by it, ſhall not diſgppoint 
the king of his forfeiture; nor in he writ. 

ings of any of our lawyers, till the year 
1690, in an act of king William. At that 


period, we borrowed f om England and 
brought into the ſtatute book of the 


one kingdom, a maxim, which had been 


invented four hundred years before, in the 
other. In that ſtatute, men, as the ap- 


pendix to Conſiderations upon forfeiture ei 
preſſes it, ot looking forward with enlarged 
views to future contigent dangers from tht 


abdicated family, but attentive only to tht 


dark ſcene, which had been juſt cl ed with 


fuch wonderful circumſtances of felicity to buth 


kingdoms, ordained, that entailed eſtates 
ſhould be ſafe againſt forfeitures, except 
for the life of the forfeiting perſon. The 
maxim who cannot alienate cannot forfeit, 
was the pretence ; but the ſame remem- 
brance of the bad uſe made of forfeiture, 
which in England, till the reign of Henry 
VIII. ſaved entails from forfeiture, even 
when they could be alienated, was the real 
cauſe of this ſaving in Scotland. Nay, ſo 


great was the remembr ance of the miſeries 


brought 


Entails. 
brought on the country by forfeitures, du- 


ring the two reigns immediately preceding 


the revolution, that people were not con- 
tented with the ſecurity conferred by this 
| ſtatute; and therefore that the eſtate might 


be ſecured, not only after the death, but 


even during the life of the forfeiting per- 
ſon, they frequently added clauſes, irritat- 
ing the poſſeſſor's right in caſe he ſhould 
become rebel, and ordaining the eſtate to 
devolve, 1ſ% jure, on the next heir. 
What effect ſuch clauſes would have had, 


or whether they would have enabled the 


next heir, during the life of the traitor, to 
have run off with the eſtate from the crown, 
was never determined by regular deciſions 


on the point, in the law of Scotland; nor 
could that effect well be determined, as the 


whole ſyſtem of our law of forfeiture was 
ſoon afterwards overturned. 


By an act of the 7th of Queen Anne, 


entitled, Act for improving the Union, 


the Scots law of forfeiture was made to 


give place to that of the Engliſh. 

This act was made, as appears by the 
preamble of it, with a general view, to 
make the laws of the two parts of the 


fand with regard to forfeiture, the ſame. 
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Hiſory of 


But whatever were the particular objects, 
vhich the parliament of Great Britain had 


at that time in their view, it is certain, a 


great doubt was on that ſtatute created in 


law, whether it was the meaning of the 
legiſlature, thereby, to ſubject the entails 


of Scotland to a total forfeiture. On the 


one hand it was maintained, that the Eng- 
liſh having no conveyance of eſtates like 
the conveyance in queſtion, it could not 


be the intention of the Englith law, though 


extended to Scotland, to forfeit, without 
expreſs words, an eſtate not known 1n that 


law: On the other hand, firft, from the 
_ comprehenſive words of the Engliſh ſta- 
tutes of treaſon, referred to in the act of queen 
Anne; and next from the neceſſity there was 


conſidering the diſſimilarity of conveyance, 
in the two nations, to compare the con- 
veyance which ſubſiſts in the one country, 
to that which comes neareſt to it in the 
other, in order to be able to apply the law; 


it was maintained, that tailzied eſtates in 


Scotland fell to be ſubject to forfeiture, a 
eſtates tail in England were, 
After the rebellion in 1715, the court of 


ſeſſion, the commiſſioners of forfeitures, 


and the court of delegates ſeemed all great. 
5 | ei 


* 


ons 
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ly perplexed, what determination to give 
upon theſe entails. T he judgments of the 


two laſt courts particularly, often went 
croſs to each other, but in general, the 


judgments run + in favour of entails. * + Cafes of 


The houſe of peers was under the ſame gu 
difficulties at the ſame period, in the caſes of Kut 
brought before them by appeal, and laid N 
hold of ſpecialities, in order to avoid deter- Com- 
mining the general point. Thus, in the Bend“ 
caſe of Caſſie of Kirkhouſe, and Sir Ro- 
bert Grierſon of Lag, they reverſed the 
decrees of the court of ſeſſion, which had 


been given in favour of the heirs of en- 


tail; but they reverſed them upon this 
medium, that the court of ſeſlion wanted 
juriſdiction. And in the caſe of aſſint 
claiming the eſtate of Seaforth, though the 
judgment of the court of ſeſſion in favour 
of the ſubſtitute in the entail was reverſed ; 
yet the reverſal, as there were ſpecialities 
in the caſe, was far from fixing the gene- 
ral queſtion in the law of Scotland. 

But after the rebellion of 174 5, the 
houſe of peers, upon the ſolemn opinion of 


all the judges in England, made uſe of an 
expedient, which on the one hand, is a 
{ufficient penalty to deter men from trea- 


N. ſon; 


wr a 
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law, and the exacteſt analogy of law. In 
the caſe of captain Gordon claiming his 


found that Sir William forfeited for him- 
have been inheritable to his eſtate, if he 
had not been attainted; but they found, 
original entail, was accounted the ſame 


ticks is taken away from the law of Scot- 


poſterity from being puniſhed for their 
crimes; and that inequality between the 


Engliſhman poſſeſt of any eſtate but one 


a for life, but poſſeſt of an entailed 


Hiftory of 
ſon; and on the other hand, does not for- 
feit entails altogether ; and both of which 
ends were attained, in conſiſtency with 


brother Sir William's eſtate, the peers 
ſelf, and ſuch iſſue of his body, as would 
that he did not forfeit for his brother, who 
in virtue of the ſubſtitution to him, in the 


with a remainder man in England. 
By this judgment that ſoleciſm in poli- 


land, that a man ſhould have it in his 
power, by his mere will, to prevent his 


laws of England and Scotland was abro- 
gated, ſo inconſiſtent with the otherwiſe 
equal rights of the two nations; that an 


for life, ſhould forfeit for his treaſon, but 
a Scotchman, not only if poſſeſt of an 


eſtate, ſhould not. 


The 
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The only diſſimilarity in reſpect of capa- 
city of forfeiture, that remains now in the 
two ſpecies of entails, is to the diſadvantage 
of the Scotch entails; for whereas poſſeſſors 
of entailed eſtates in England, meditating 
treaſon, may by fine and recovery prejudge 
the king; in Scotland, on the contrary, a 
poſſeſfor of an entailed eſtate, muſt in his 
treaſon ſee the certain and uneludable for- 
feiture of himſelf and his iſſue. 2 
As the laws of the two countries are 
otherwiſe come now to be the fame, with 
regard to the forfeiture of entailed eſtates ; 
ſo in the moſt other reſpects, there is by no 
means that exceſſive ſuperiority in ſtrift- 
neſs of the Scotch over the Engliſh entails, 
which is often ſuperficially imagmed. 
In Scotland, if the tenant in poſſeſſion 
has been called as heir whatſoever, the en- 
tail breaks of itſelf; or where he has not 
been called in that laſt place, the prophecy 
of * lord Stairs has come to paſs, that when » $:air, 
entails became frequent, the heirs of ſuch P. 29. 
of them as were cumberſome, would ap- -„ 
ply to partfament for redreſs: upon fuch 
ſpecial application, redreſs upon equi- 
table conſiderations is conſtantly granted, 


* : if the heir of entail be the firſt in- 
NI: ſtitute, 


182 


then 
li, 


Hiſtory of 
ſtitute, he may repudiate the entail entire- 
ly; or if he be not the firſt inſtitute, he 
may by neglecting to repeat the reſolutive 
and irritant clauſes in his infeoffment, 


charge the eſtate with debts to its value, or 


even ſell the eſtate. In either of theſe two 
events, the charger or the ſeller would in- 
deed ſubject himſelf to an action at the 
inſtance of the next heir; but the creditor 
or the purchaſer would be ſafe. Nor have 
entails in Scotland the ſame fair interpre- 
tation, that entails in England have; on 
the contrary, the judges by confining their 


interpretation, when that interpretation 


would make for entails, and extending it, 


when it will make againſt them, impoſe 
additional clogs, upon that ſpecies of ſettle 
ment. 


By theſe inlets and diſcouragements, and 
various others, it happens, that there are 
more entailed eſtates in Scotland, gradually 


turning into fees ſimple, than there are 


fees ſimple turning into entails, while on 
the law as remaining, many of the old fa- 


milies are ſtill enabled to preſerve them- 


ſelves i in their eſtates, and while they ſhare 
ih, the liberty, and ſafety of the Eng. 


their antient luſtre the ſame; inſtead 


7 CW < & 


L 2 es + - 


of ſeeing (as a lord in the Scotch parlia- 


ment, in the debate on the union, pretend- 


ed to foretell) an exciſe-man more honour- 
ed and revered than an antient noble of the | 


land. 


Men who were to conſider the meatiies 
of a total diſſolution of entails in Scotland, 


as it regarded their country, might per- 


haps foreſee, with pain in ſuch a ſtep, ſo 
great a tide of land property in the mar- 


ket, as from the cheapneſs occaſioned by 


that tide, would call the money out of 
trade to the purchaſe of land; as would 
render our landed men diſcontented and 
bankrupt, and our traders, what they are 
too apt when they have got a little money, 
to haſten to be, little lairds, poor, proud 


and idle: inſtead of wiſhing that more land- 


property, were brought into market, he 
would perhaps wiſh that we had as little as 
the Dutch, or that the price of what we 


had was kept high; the former to. Rer. our 
ative country- men into manufacturers and 


merchants, and the latter to put it out of 


their thoughts when they were become 
ſuch, to convert their circulating caſn into 
a dead ſtock of land. And in general, he 
would in part foreſee, and in part dread 
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Hiſlery of 
many conſequences, which attend the in. 
novation of every ſyſtem, if not at the 
exact period of ſociety ripe for that inno- 
vation, : 
But whatever regard might be due to 
thoſe who reaſoned thus, upon the conſti- 
tution of their country, and the ſtate of 
families, or on the favour of trade, and 
againſt the riſk of hurting it; thus, ſurely 
one who was a lawyer, and who was in- 
quiſitive in tracing laws, their regular pro- 
greſs and declenſion, would reaſon firſt; 
he would look back, and unmoved by all 
that clamour, which paſt lawyers foreſee- 
ing rather what might happen, than what 
has happened, have raiſed againſt entails: 
he would reflect, that though their pro- 
phecies were founded on reaſon, yet from 
many circumſtances, they have come to. 
nothing. Next, he would look forward, 
and conclude, that if ever the miſchiefs, 
which in reaſon ſeem to attend upon en- 
tails, ſhould in fact happen; ſhould the 
number of entailed eſtates, inſtead of de- 
creaſing, increaſe ; and ſhould there be any 
confiderable failure in the commerce of land 
upon that account, or ſhould there be ſo 
Farne a trade, as to make even an in- 
conſiderable | 


Entail. 8 
confiderable failure in that commerce a de- 


triment; ſhould there be ſo much money to 
keep up the price of lands, and ſo much 
induſtry to ſtock trade ſufficiently, as that 


any attempt to preclude men from the moſt 


unbounded commerce of land, would be no 


advantage to a nation, and only a cruelty 


to private men; then our entails will ſhare 


the fate of almoſt all the other remains of 


the feudal law. They will either be abo- 


liſhed altogether, or they will be exchanged 


for thoſe of the Engliſh; and as in the act 


of the 7th of queen Anne, which ſubjected 


entailed eſtates to forfeiture, there was an 
exception made, in tenderneſs to the wife 
who had contracted with a man ſo ſeeming- 
ly ſecure againſt forfeiture, and in tender 


neſs to her children; ſo when our entails 


came to be aboliſhed, or exchanged for 
thoſe of the Engliſh; the ſame tenderneſs 
to the wife who contracted with a man_ 


ſo ſeemingly ſecure againſt alienation, and 
the ſame tenderneſs to her children, will 


produce the ſame exception, in favour of 


the children of thoſe, who being poſlefſed 
of entailed eſtates, or thoſe who being im- 


mediate heirs of ſuch eſtates, are married : 


at the time of paſſi ing the act. 


This 
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Hiſtory of 


This exception will preſerve a few of 


our entails only one generation longer, and 
no more, and perhaps, in future genera. 
tions, as in the caſe of many other branches 
of the feudal ſyſtem, it will be remembred 
no where but in books of antiquities, 
that ſuch a ſpecies of conveyance ever 
exiſted. e 
Till this period arrives, our conveyan- 
cers will be inventing new clauſes to guard 
entails; our lawyers will be inventing new 


devices to elude theſe clauſes; our judges 
will for ſometime fluctuate between the two, 


and our parliaments will be paſſing laws 
to enlarge the power of thoſe who are too 
much limited by particular prohibitions 1 in 
their reſpective entails. 

Since this treatiſe was wrote, an appl. 
cation is preparing to parliament, for al- 
lowing tenants in tail, in Scotland, to 
provide wives and children with mode- 
ration; to exchange lands, to charge with 
debt in proportion to the improvement 
of the rent made by the proprietor, to 
grant long leaſes, and to teu 1 in enn 
to certain extents. 

Wiſe governments find it ſafer to con. 
duct than to thwart, to point out to men 

their 


| 


| 


1 
0 


jell 
Cir 
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their good, than to drive them to Io to 


enable them to relieve themſelves if they 
pleaſe, than to force relief upon them againſt 
their wills; and to ſoften by degrees, in- 


ſtead of overturning at once thoſe general 
cuſtoms of a country, which once had the 


authority and encouragement of law. 
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Hiſtory of the Rules of 8 « | 
9 Succeſſion, 


( 

| | t 

T has been a great 105 both to hiſtory 

and to law, that they have too little t 
contributed their mutual aids to each d 
other : lawyers themſelves ſeldom give de- b 
ductions of laws, and hiſtorians ſeldomer 1 
meddle with laws at all, even with thoſe is 
which give occaſion for the conſtitution of Nc. 
a ſtate, and on which, more than on bat: Pt 
tles and negotiations, the fate of it doth 
often turn. 

For this reaſon, it is difficult to trace 
the ſeveral revolutions of the feudal laws 
of deſcent in any one ſtate in Europe; nor 
could ſuch revolutions be often traced at 
all, were it not for the lights which the 
hiſtories of publick ſucceſſions afford. 

The feudal ſyſtem, in its regulations, 
was orderly and univerſal. Thoſe rules 
which it applied to fiefs, it extended like- 
wiſe over kingdoms: and therefore, as in 


general the lame PR who were heirs 
to 


Suceeſſn  - | 189 | 
to the king, were heirs to the lords, ſo, on | 
the other hand, for the moſt part, the ſame 
rules which regulated private, were like- 
wiſe the meaſures of publick ſucceſſion. 

Before Edward I. procceded to hear the 

r claims of Bruce and Baliol for the crown 

of Scotland, he put the following queſtion 


to the parliaments of both kingdoms aſſem- | 
| WH bled together: By what law of ſucceſſion is | 
e the right of ſucceſſion to the kingdom to be i 
determined? The anſwer made unanimouſly J 
„by the parliaments of both kingdoms, was, 9 
That the right of ſucceſſion to the kingdom pl 
e s to be judged by the rules obſerved in the ii 
f WE caſes of counties, baronies, and other un- 1 
. partible tenures. h 
E E C T. I. 1 
0 ff 
iS I E N the nations of Germany Es 1 g 
r firſt took poſſeſſion of the Roman ing line. 18 


i I provinces *, the grants of the conquered · 1.+: 

ge lands were made to laſt no longer than _ 1 — 
during the pleaſure of the grantors, It Efori de 

s, was natural it ſhould be ſo in a ſubordi- _ 30. 

es nate body, and where every member of ch-p. 16. 

e- chat body was ſure of a ſubſiſtence on the 

in lands of ſome chieftain or other, as long as 


rs he 


7 4 _s N A - . 8 
* — — — wo - %. o — > 
rr — 


n 


—— _ 


_ 
— — ————— 
— . * £ * 2 - ad re r * 23 * · 
eee n * * — * k ad a = 
— 8 * — ; 182 — r. 2 
. 1 ma. d — 7 7 ny 2 — . — 
Zr 1 1: en, Cog Ty 
pe 2 5 = 


” 
Mi 
{i 
+1 
3: 
1 
1 
* 
Moy 


Sees 7. RES _ 
S ͥ 1 EO III 2 
* Eg ln ed __ X 2 

— — 3 — pe A 


PET" 


— 


190 


Hiſtory of 


he had a ſword and a ſhield: at that time 
theſe grants were properly called Munera, 


Soon afterwards they were granted for 


life, and they were then called Beneficia, 


as we now a-days term the poſſeſſions for 


life of clergyman Benefices. 


But when the connection of future ge⸗ 


nerations with their native country was 
entirely broken, and their attachment to 
that in which they lived was grown ſtrong, 
it was accounted hard, after the father“ 
death, that the ſons ſhould not have the 


poſſeſſion of what they had formerly had a 
ſhare in the enjoyment of; it readily oc- 
curred too to ſuperiors, that a man would 


venture himſelf leſs in battle, when the loſs 


of his life was to be attended with the ruin 
of his family: from theſe conſiderations 
the grants were extended to the vaſſal and 
his ſons, and they were then, and not til 
then, properly ſtiled Feuda. 
Yet ſtill, during this laſt period, the right 


of ſucceſſion was ſo limited, that after the 


death of the vaſſal and his ſons, the fief re- 
verted to the lord. 

But the former continually and gradual- 
ly gaining upon the latter, and becoming 


leſs dependant upon him ; and on the othe! 
hand, 


ka — . 3 5 
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hand, the lord ſtanding more and more 
in need of them, to ſupport a conſtitution, 
which, in any but unſettled times, was an 
extreme unnatural one, the ſucceſſion was 
firſt extended * to grandſons by law, and - Lib. 
afterwards to deſcendants in inſinitum, by fed. 1. | 
practice; - for thoſe vaſſals who had been 
in poſſeſſion of lands for three generations, 
and had built upon, and improved them, = 
grew accuſtomed to look upon them as 
their own; ſuperiors too, by length of 
time, and alterations in the lands, at a 
period when lands were of very little value, 
and when the improvements upon them 
were rather the principale than the acceſſori- 
um, forgot they had ever been theirs. _ 

The diſtinction between dominium direc- 1 
tum, and dominium utile, came then to be 1 
invented, in order to reconcile the diffi-- We 
culty which the mind had, to conceive a 
perpetual property belonging to one per- WM 
ſon, when yet the perpetual enjoyment of 
it was, and by the conceſſion of all, in | 
another. Fg of 

This deduction, gradual and uniform as 
it is, may be followed ſtep by ſtep in the 
laws and hiſtories of foreign fiefs, but is 9 
not ſo eaſily traced in Great Britain; for 


though 


ON — oe voce ⁰ ð YT 


2 
op > 


* 6) 
111 
p 
be 
1 
38) 

as + 

|} 

* 

: fi 
7%: 
oh 

% 

: wel 
2 

'$ 

p 
N 

'* 

4 Fa 


. we > 
n 
_—  —— 


3 
- — ta 
. eee 
1 
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though it be known that the dukedoms 

and earldoms were in the Saxon times dur- 

ing pleaſure, or a very few of them during 

life, yet it is certain the book-land went in 

general to the heirs of the immediate 

crown-vaſlals; but at what time it began 

to do ſo, or by what ſteps it was granted 

to more and more heirs, is impoſſible to 

ſay. The Engliſh antiquities are involved 

in miſt, and the Scotch in the moſt pro- 

found darkneſs, during the period in which 

ſuch alterations might be . to be 
found. 

primoge- It is to be abr that turing the 

niture. whole of the foregoing period of feudal 

ſucceſſion, the inheritance, without fixing 

upon the eldeſt ſon, or indeed on any ſon 

at all, was equally divided among all the 

„Ib. ſons *. S: quis igitur deceſſerit, filits et fli. 

feud. 1- abus ſuperſtitibus, ſuccedunt tantum filit equa- 

ut. 8. ter, ſays the law of the books of the fieff. 

But the incompatibility of performing 

that ſervice by many, which, as the feudal 

ſervices were of various kinds, could per- 

haps be performed only by one, being ob- 

ſerved, the law of nature, and which, till 

then, had been in private ſucceſſions the 

law of the world, gave Place totally to 4 

| be. law 
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law which was peculiar to feudal princi- 
ples, and the ſucceſſion, not only of the 
daughters who had long before been “ ex- » |, 
cluded, but that of all the ſons in general, f*ud. 1 | 
tit. 8. | 
gave way to the ſucceſſion of one ſon, and | 
one only. „„ | 
At the ſame time, as the feudal nations | 
were very long in continual dangers, both 
from foreign invaſions, and from inteſtine 
commotions, it was plainly incongruous, 
that the chance of being the firſt born 
ſhould give the poſſeſſion to a perſon per- 
haps unfit to defend it ; therefore the 
granter reſerved to himſelf a power of 
chuſing the particular ſon whom he pleaſ- 
ed to give the fief to: Sic progreſſum eſt ut 
ad filios deveniret, in quem domi nus vellet hoc 


beneficium confirmare, ſays the law of the + 1 
books of the fiefs P/. feud. 1. 


tit. 1. 
A beautiful inſtance of tlie remains of 


this ancient practice, is ſtill to be ſeen in 
the law of England, at this day, upon the 
devolution of a peerage to heirs female 5. 1 Bacon 
Upon that emergency, it is the king's pri- patceners 
vilege, to confer the peerage, upon any of C.) 
the daughters he pleaſes. 

Some ages after, when ſecurity in their 
ſettlement,” made this chance direction of 
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Lex. 


Hiſtary of 
leſs dangerous conſequence, the natural 
principle of giving the fief, ſince only one 


could regularly have it, to that ſon who 
firſt preſented himſelf in the train of ideas, 
took place; and the right of primogeniture 


came to be fully eſtabliſhed. 
The progreſs of the minds of men in 


Great Britain, through this laſt progreſs of 


ſucceſſion, to the eſtabliſhment of primo- 
geniture, is very eaſily traced, 
By a law of Edward ihe Confeſſor, and“ 


Canut. 68. many other Saxon laws, it is obvious, the 


J Leg. 


Ed. Con 


arms 


feudal principle was ſo weak, and that of 


the ancient law fo ftrong, that all the chil- 
dren ſuccceded equally; Si quis rnteftatus 


hier, liberi ejus uccedunt in capita, lays 

"the + law of that prince. 
Further down in the Saxon times, i ap- 

pears by many charters, that though the 


rule of ſucceſſion, ab inteſtato, was in capita, 


yet people were come into the uſe of abſ- 
tracting themſelves from that rule, by tak- 
ing the deſtination in their charters to one 
ſon only; the principle of primogeniture, 
however, was at that time ſo weak, that 


the nomination of the ſon, in whoſe favour 


the deſtination ſhould operate, was left to 


+ Sperm. the grantee. Thus though + in theſe char- 


of feud:. 


* 


tels 


8 ucceſſion. 


ters the grant generally runs poft mortem 


heredi uni, yet it runs too, hared! uni cui- 


cumque voluerit: That is to ſay, though the 
grant was limited to one ſon, it was open 


to that ſon of many ſons, whom the gran- 

tee ſhould be pleaſed to nominate. 
Again, the people of Kent, at an after 

period, having been left, through the fa- 


vour of the conqueror, in the enjoyment 


of their ancient laws, the ſucceſſion in ca- 


ita of the ſons, called by the Saxon name 
Gavelkend, was long the univerſal law of 


that country, and does, in great part of it, 


remain even unto this day. The Welch 


not being ſubjected to the power, were ſtill 


leſs ſubjected to the laws of the Normans ; 


and therefore among them that equality 


of ſucceſſion which had prevailed before 
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ficfs were introduced, remained as far down * Stat. 


as the reign of * Edward I. 

The feudal ſyſtem having been com- 
pleated by William the Conqueror, there 
15 no doubt the right of primogeniture was 


citabliſhed by that prince; and yet in the | 


reign of Henry I. the traces of the ancient 


Jaw were far from being loſt T. By one +Leg. ;0. | 
of his laws it is ordained, not indeed that H;. | 


one fief ſhould be ſplit, but that if there 
0 2 were 


alli 
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were more than one, the ſucceſſion ſhould 
be ſplit, and the eldeſt ſon have onry pri- 
mum fratris feudum. 

In the time of Henry II. however, theſe 
exceptions diſappeared in the Engliſh law, 
and the eldeſt ſon became the heir, ab in- 
teſtato; nor was this all, the principle of 
primogeniture about that time grew ſo 
ſtrong, that though, from the darkneſs of 
our antiquities, we cannot trace the fore- 
going progreſs in Scotland, yet, according 

„Sup. fo the earlieſt law authorities in this coun- 

chap. ali- try, as well as according to the ſame autho- 

Ps rities in England *, a man could not only 

a<tdiſappoint the right of primogeniture alto- 

gether, but he could ſcarce even alienate a 
part of his eſtate to the diminution of that 
right. | 

Hitherto, in the progr eſs of the right of 
primogeniture, we have been ſpeaking of 

the ſucceſſion to a military, but not of the 
ſucceſſion, to a ſoccage fief. 

In thoſe military fiefs, the neceſſity of 
having one certain vaſſal to perform that 
ſervice which perhaps could be performed 
only by one, had introduced the right of 
primogeniture but the ſame neceſſity not 
interveening in theſe (as I may call them) 
civil fiefs, the pr eference of ptimogeniture 

did 


Sac. 


did not appear ſo obviouſly advantageous » * Clans: 
in them; and therefore *, both in England, db. 7: 
during the reign of Henry II. and in | Scot: 2 Maj, 


land, during that of David I. in ſoccage . 
fels, all the ſons ſucceeded in capita. = 
But in the after law both of England 


and of Scotland, this rule of ſacceſſion ap- 


pears to have gone into diſuſe; and both 


military and ſoccage fiefs came to the ſame 


footing. 


The example of by far the greateſt 
number of fiefs; the ARin&ion of a ſol- 
dier and ſocoman wearing away, together 
with the rigour of the feudal law; the. 
converſion of moſt of the military into 
civil fiefs; and the imagination of ſuperi- 


ors, that the rent would be eaſier levied, 


and better paid, when the fief was in the 


hands of one, than when diſſipated among 


many; the unwillingneſs of the ſoccage 
vaſſals to have their ſucceſſion ſplit; or their 
families brought into greater decline, than 
thoſe of the military vaſſals, who were 
neighbours to them; theſe imperceptible 
cauſes in the circumſtances of mankind, 
more powerful than any publick law; and 


no publick law itſelf, ee about this 
* ation. 


9 The 
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The alteration was made, and the dif. 
tinction loſt, between the ſucceſſion to x 
military, and the ſucceſſion to a ſoccage 
* Flet, fief, before the time * of Fleta in England, 
üb. 6 and ſome hundred years before that of 


Cap. 12 


+ Skene + Skene, Balfour, and Craig, in Scotland, 
voce ENC- 


ya, Bai, The progreſs of the right of primogeni- 
tit. airs & ture in publick, correſponds to the ſame 


ſucceſſors. * el 
Craig, Progreſs of it in private ſucceſſions. 
= Thus in the two firſt races of the French 


Ne 39. monarchs, the ſucceſſion to the kingdom 

was divided among all the ſons; and in 

the earlier periods of the Saxon hiſtory, 

the ſame diviſion of the kingdom is ob- 
ſerved to take frequently place. 

Nay, even in much later times, when 

the rule of primogeniture had taken place 

in private ſucceſſions, yet the ancient no- 

tions of the rules of ſucceſſion, added to 

the power of thoſe who could claim the 

benefit of them, were ſo far an obſtruction 

to the principle of primogeniture in king- 

doms, that to make up for any weakne!s 

in that principle, kings were in uſe, not 

only to declare their eldeſt ſons for their 

ſucceſſors, but to have the ceremony of co- 

ronation performed, and the oath of fide- 

lity taken to them by the vaſſals. This 

Prac- 


—— % — 


Sls; 
pr ractice was obſerved without a ſingle ex- 


ception, from Hugh Capet, the firſt king 
of the third race of France, down to Lewis 
VIII. by William the Conqueror, to his 
ſon Robert, in his French dominions, and 
by a number of foreign Princes, GOA. to 
the 13th century. 
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After the right of primogeniture was Weed 


eſtabliſned, it was very long, however, be- 
fore the right of repreſentation, or the pre- 


ference of the remoter heir, repreſenting 


his anceſtor, to the excluſion of a nearer, 


was added to it, either in Great Britain, or 


in foreign countries, 
Many things were obſtacles to the pro- 


greſs of the law of repreſentation : The 
ſimple notions of a groſs people, who were 
apt to take up with the principle of near- 
neſs of blood, inſtead of looking forward 
to a more enlarged juſtice; the barbarity 
of the times, in which the rights of infants 
were little attended to, while the uncle had 


age and power with which to back his pre- 
tenſions ; the neceſſity there was, that the 


vaſſal in the fief ſhould always be ready 
for ſervice; and which ſervice, an infant 
was uncapable of; the extreme hardſhip up- 


on the uncle, when primogeniture came to 


„ be 


tation. 
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* Buchan. 
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be eſtabliſhed, that his nephew, per haps ; 


an infant, ſhould run off with the whole 


of the fief; whereas, in the Roman law, 


the nephew would have only carried off 
that equal ſhare which his father ſhould 


have had. 


Accordingly, there is ſcarce an inſtance | 
in Europe, till the 13th century, in pub- 


lick ſucceſſions, in which, upon the death 


of a grandfather, leaving a ſon of age, and 


a grandſon under age, by an elder ſon de- 
| ceaſed, the ſon did not take to the excluſion 


of the infant: for though in Scotland “, 
Kenneth III. brigued a contrary law from 
his barons, yet that law was not obſerved. 

Nay, the excluſion of minors was ſo 
ſtrong, that upon the death of the brother, 
who being major, had taken the crown, to 
the prejudice of his brother's infant chil- 


dren, it ſometimes returned to thoſe children, 


if they were then majors, to the prejudice 
of his own, being then minors. Thus in 
England, upon the death of Edmund I. in 
the year 949, his brother Edrid inherited 
the crown, to the excluſion of Edwy and 


Edgar, then minors, who were his bro- 
ther's 


ſons; but at his death theſe princes 
Seng — the eldeſt of them, BODY: 
ſuc- 


L Ce HIT 


a; -- — * 
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Succeſſion; 


{ſucceeded to the crown, in preference Pl 
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the ſons being then minors of Edrid. And 


examples to the ſame purpoſe, are to be 


met with in the ancient hiſtory of Scotland. 


Again, although the preference of the 


ſon had been introduced, in a competition 


between him and the infant grandſon, yet 


it extended itſelf to the prejudice of the 85 


grandſon of perfect age. 


Thus Lewis ſucceeded his father Chavks. 
| maigne, to the excluſion of Bernard, his de- 
ceaſt eldeſt brother's ſon, though that ſon 


was ſixteen years of age at the time; nei- 
ther is this mentioned as any thing extra- 


ordinary, by the hiſtorians of the age. And 
in like manner, in the reign of Philip the 


Fair, Maud ſucceeded in the county of Ar- 


tois, to her brother Robert II. to the ex- 


duſion of Robert III. grandſon, by his el- 


deſt ſon deceaſt, to Robert II. although 
Robert III. was of perfect age, and aſſert- 


ing his right: This laſt ſucceſſion took 


place upon a ſolemn trial and judgment of 


all the peers of France. 

There was one thing particularly which 
made both theſe excluſions laſt longer, and 
conſequently the right of repreſentation ad- 
Yance more flowly : A notion in thoſe 

times 


thfiory of 
times prevailed, perhaps borrowed from 
the Romans, in whoſe dominions the fey. 


dal nations ſettled, or at any rate, by no 


means incongruous to the ſituation and 
turn of thinking of ſuch nations them. 
ſelves; that when a ſon was provided for, 


Was it is termed, both in the feudal and civil 


law books, forisfamiliated, he had ſcarce 


any right to expect any thing further from 


his father, and conſequently the grandſon 


could expect ſtill leſs from his grandfather. 


Hence, in the publick ſucceſſions of Eng- 
land, on the death of William the Con- 
queror, William Rufus ſucceeded to the 
crown of England, in excluſion of his el. 
der brother, alrcady provided in the dutchy 
of Normandy : On the death of Henry! 
Stephen took the ſame crown, in preferenc: 
to his elder brother Theobald, already carl 
of Blois: On the death of Richard I. John 
ſucceeded, to the excluſion of Arthur, his 
elder brother's ſon. With regard to thi 


laſt excluſion, it may indeed 2 obſerved, 


that the right of repreſentation being at 
that time more advanced towards its eſta- 


bliſhment in France than in England, al- 


moſt the whole French lords took ſide wit! 
Arthur, and though the title of John wi 
3 e e 
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but little queſtioned in the firſt of theſe 
kingdoms, yet in F rance he was univerſal- 
ly looked upon as an uſurper. : 

The rules of publick, were the meaſures 
of private ſuccetſions ; and therefore, in 
private ſucceſſions, it is laid down 
* Glanville, and the Regiam Moat *-Glanv. 
upon the ſame plan, that when a ſon died, 7 0 
who was already provided, his fon ſhould _ Mc. 
ſucceed to that proviſion, in preference of cap. 33. 
his uncles, and to no more. 

By degrees, however, this right of repre- 
ſentation in the deſcending line, came on 
and took place, equally, and at equal times, 
both in e and in publick ſucceſſions. 

Thus in the time of + Glanville, and + Glany. 
David I. the grandſon, whoſe father had wry 7 
not been provided by his father, had the Reg. 11 j. 
benefit of the due), againſt the claim of his _ 105 
uncle, inſtead of being excluded altogether; 5 
but in the time of 4 + Fleta, ho wrote in t Flet. 
1s England, in the reign of Edward I. the right _ * 
ch cofrepreſentation, inthis competition, was the _ 
law of the land. It is probable, that about 
-4- the ſame time, it became in Scotland, the 
al- law of the land too; for after the Regiam 
ith Majeſtatem, we 8 hear no more of "this 5 Bu tit. 


e <oubt in our law books, and at a ſtill ear- e 
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were eſtabliſhed, and generally followed, 


Hiſtory of 


lier period, it had become the law of moſh 
other foreign nations. 


Upon the ſame plan, again, in more 
publick ſucceſſions, the judgment already 


mentioned, in the ſucceſſion to the county 
of Artois, was the laſt of conſequence, that 
was determined on the old principle of 


nearneſs of blood; for about fifty years af. 


ter, Joana, grand daughter to Arthur 1], 


duke of Bretagne, by a deceaſt ſon, ſuc- 


ceeded in the dutchy of Bretagne, to the 
prejudice of John, ſecond ſon to duke Ar- 


thur. In the ſame way, Richard II. ſon to 


the black prince, ſucceeded without dif- 


pute, to his grandfather Edward III. to the 


_ excluſion of his uncles, who were men of 
great abilities, and of power; and in Spain, 


a century before, Sancho I. taking the 
crown on the death of his father, and there- 
by excluding the ſons of his deceaſt elder 
brother, was excommunicated by the pope, 
involved in civil wars, and all his life look- 
ed upon as an uſurper. 


It is no objection to tracing ſuch rules af 


ſucceſſion, that in the earlier ages of Eu- 
rope, the crowns were generally given b) 
election; for if the rules of that election 


they 


Succeſſion. 


they were properly rules of ſucceſſion, The 
diſpute is merely about words; ; the only 


difference between theſe words, 1s, that in 
the laſt caſe, the rule of law points out the 


ſucceſſion in a law book; whereas, in the 


other caſe, the rule of law, in an aſſembly 
of the law- makers, did the ſame, 


8-E CT, 
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wee: H being the progreſs of ſucceſſion 3 


and repreſentation in the deſcending ral line. 


line, a ſtill further progreſs, and from the 


ſame cauſes, may be ſeen, extending itſelf 


in the other lines of ſucceſſion. 
Originally, none could ſucceed in the fief, 
except thoſe who were ſpecified in the ori- 


ginal grant; now, as anciently, the intereſt 


of the lord in the fief, was greater than 


that of the vaſſal; and as it was a favour - 


to this laſt, to give him a fief, for which 
he paid only, what in a mulitary age was 
no great trouble to him, to wit, his perſo- 
nal ſervice; he was well contented to get it 
to himſelf and his poſterity; but thought 


— 


not of aſking the ſucceſſion to his colla- | 


ter als, 


Nor 


206 


tiay of 
Nor is it any objection to this doctrine, 
that collaterals are obſerved, in the earlieſt 


fiefs, to have ſometimes ſucceeded; for this 
their ſucceſſion was not in a fief acquired 


by the vaſſal himielt, but only in feuds pa- 
terns; and in a fief of this laſt kind, the 
ſucceſior took as deſcendant to the original 


vaſſal, and thereby nomnee in the original 


grant, but not at all as collateral to the laſt 
vaſſal. Accordingly *, in a law in the 
books of the fiefs, the diſtinction between 
the ſucceſſion to the one of theſe fiefs, and 
that to the other, is laid down: Frater fra- 
tri fine legitimo harede defuncto, in beneficto, 
guod eorum patrts, fuit ſuccedat. Sin auten 
uus ex fratribus a domino feudum acceperit, 
eo defuntlo, fine legitimo herede, frater qui 
in feudum non ſuccedit. And by the pro- 
mulgation of that law, it appears, that 
even in feudis paternis, the real quality of 
deicendant to the original vaſſal, had been 
o far forgot, in the ſeeming quality of col- 


lateral to the laſt one, that a publick law 


was neceſſary to overcome the difficulty 
which was made of receiving ſuch real de- 

ſcendant. 8 . 
By degrees, however, the collateral ſuc- 
ceſſion gained ground. It firſt took place 
1 
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in brothers only, afterwards it was extend- 


˖ ed to the father's brother, and in proceſs 

3 of time, to the collateral line, even to the 

| ſeventh degree. Craig * relates, that whe- . Craig, 
: ther this ſucceſſion was extended beyond 1b. 2. 

. that degree, was ſo much a doubt, as to be ER 
| the ſubject of two conteſts before courts, in agg 

] his time. But in the end, when wars came dieg. 166 
} to be waged in Europe by ſtanding armies, N* 7- 
and not by vaſſals; when trade, manufac- 

$ tares, and money, introduced luxury; when 

| by that luxury the great lords were impo- 

£ veriſhed, and that money in the hands of 

„ thoſe who had been formerly their ſlaves, 

i it then became of little conſequence to the 

/ lord, who was the vaſlal in the fief; and 

1 therefore he gave it to him who was wil- 

. ling to advance moſt money for the grant; 

at he vaſſal, on his part again, as he gave 


of alue for that grant, was not contented 
with a right of ſacceſſion to his deſcend- 
ing, but inſiſted it ſhould 80 likewiſe to 

his collateral, line. 
Thus by practice, without a publick 
aw, it crept into the law of Great Britain, 
is well as unto that of other European na- 
tons; that not only iz feudis paternis, but 
den in fiefs whuch a man had purchaſed 
him- 
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himſelf, his collaterals in infinitum, as well 


as his deſcendants in rmfimrum, ould ſuc. 


ceed. 

When collateral ſucceſſion came to take 
place, it will readily occur, that difficulties 
could not but ſpeedily ariſe in law, con- 
cerning the ſucceſſion of a middle brothe: 
dying without children, and leaving an el. 
der and younger brother alive. 

When that happened, the law took the 
following courſe, and for the following 
reaſons ; 

If the fief had come by deſcent, it went 
to the younger brother: if it was a pn 
chaſe, it went to the elder. 

A fief of the nature of - the firſt kind 
could be in a middle brother only, in con- 


ſequence of a grant from his anceſtor, or 


in conſequence of a grant from his elder 
brother, which laſt was in conſtruction of 
law deemed to be a feudum paternum: I 
either of theſe caſes, the elder brother be- 
hoved to be either ſuperior, or heir in tht 
ſuperiority, and the middle brother be. 


hooved to be vaſſal; but the feudal lan 


had a peculiar averſion at joining again the 
property and ſuperiority in one perſon 
when they had been once disjoined. The 

Whole 


ell 


br 


one perſon no longer ſubſiſts; and there- 


reign + of Edward I. 


ſtill formally kept up, and where many 
| maxims, however unneceſſary in reality, 
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whole ſyſtem was built on the diſtin 
rights of ſuperior and vaſſal, and the blend- 
ing theſe two characters in one perſon, ap- 
peared to be the blending c of contrary - ' 
lies together... 

As conqueſt, on the contrary, had come 
to the middle brother from a ſtranger, 
when the law allowed the ſucceſſion of 
ſuch a fief to go to the elder brother, there 
was no danger of the junction of the pro- 
perty and ſuperiority in one perſon; the 
ſtranger remained ſuperior, whoever was 
the 8 
So ſtood the law, and ſuch was the diſ- 
tinction, in the time * of the Regiam Ma- Reg. 
Jeftatem, and in the time of Glanville. — Maj.lib.z. 
In England, the relations of ſuperior Gar. 
and vaſſal having been long ago loſt, the _— 
danger of uniting theſe two characters in 


fore the excluſion of the elder brother in 
feudo paterno, has for many ages been for- 
got, perhaps ever ſince the end of the . Hale's 
— 
In Scotland, on the contrar y, where the 
diſtinction between ſuperior and vaſſal is 


of - yet 
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2 of 
yet founded upon the form of that diſtine- 
+ Ba are ſtill kept up, the law handed 

down through the * writings of our law. 
* yers, remains the ſame. The diſtinction 
between the heir of line, and the heir of 
— is. conqueſt, is as perfect at this day in Scot- 
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Skene vo- 8 
— land, as it was five hundred years ago. And 


therefore at preſent, if a middle brother 
ſhould die, poſſeſſed of an eſtate which had 
come to him by deſcent, and ſhould have 
a ſon who made afterward a purchaſe, 
upon the death of this ſon without iſſue or 
brothers, the ſucceſſion would ſplit; his 
younger uncle would take what had come 
by deſcent; or as it is called in Scotland, 
the heritage; and his elder uncle would 
take what had come by purchaſe; or as it 
is called in Scotland, the conqueſt. 
Repreſen- The right of repreſentation, was ＋ long- 
+Craig, er in being introduced in the collateral, 
lib. 2. than in the deſcending line, and conſe- 
2 gquently took longer time to be firmly eſta- 
bliſhed in that line than in the other. 
In the original law of nature, repreſen- 
tation muſt be unknown; thoſe who are 
neareſt in blood to a man, will be con- 
ceived to be neareſt connected with him 
afterwards, It is obſcrved to be a hard- 
ET hip. 


deere tn 5 
ſhip, that children bred up in a rank ſuita- 


ble to that of their father, and with 4 


proſpect-of ſucceeding to his rights, ſhould 
be cut off at once from that rank, and that 
proſpect ; it comes to be obſerved as a far- 
ther hardſhip, that a woman who has mar- 
ried one ſeemingly a match for her, ſhould 
by his untimely death, loſe not only her 
huſband, but fee her children reduced to 
beggary. 

Theſe conſiderations bring in the right 


of repreſentation in the deſcending, but 


the ſame conſiderations do not occur in 
the collateral line. The children of a bro- 
ther or couſin, have not the proſpect of 
ſucceding to their uncle's or couſin's eſtates, 
becauſe it is always to be ſuppoſed, every 
man is to have children of his own; it is 
no hardſhip upon them then, to be remov- 
ed by another uncle, or another couſin, 
from a ſucceſſion to which they could have 
no views. 

Thus repreſentation muſt be late of 
coming unto the collateral line, and when 
it comes in, it does ſo rather by analogy of 


the other, than by principles of its own. 


The ſteps by which, in private ſucceſ- 


lions, it came into the collateral line in 


* = Great 
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when they are traced; 


Hiſtory of 
Great Britain, or even in any other countr 


in Europe, are extremely difficult to be 


traced, and perhaps are not very certain 
therefore we muſt 
ſupply them by the progreſs of the fame 


repreſentation in publick ſucceſſions. 


In theſe laſt ſucceſſions, it is plain, that 
repreſentation was originally unknown : 
In the hiſtories of modern Europe, for a 
long tract of time, wherever a ſucceſſion 
opens to collaterals, the neareſt of blocd 
takes to the excluſion of repreſentation. 

In the time of Edward I. when repre- 


_ ſentation in the deſcending line was tolera- 


bly eſtabliſhed throughout Europe, the 
point was fo doubtful in the collateral line, 
that upon the death of Margaret of Nor- 


way, and the diſpute for her ſucceſſion, be 


tween her couſins Bruce and Baliol, not on- 
ly the eighty Scotch commiſſioners, named 


by the candidates, and the twenty four 


Engliſh, named by king Edward, were 
long doubtful, but all Europe was doubt- 
ful, which ſide ſhould prevail. The pre- 
ciſe queſtion, in the end put by the king 


to the commiſſioners, and there was none 
other inſiſted upon in the diſpute, Was: 


Whether the more remote by one degree in ſuc- 
celſion, 


8 ucceſſion. | 


ceſſion, coming from the eldeſt fiber, ought 7 


exclude the nearer by a degree, coming from 


the fecond fifter? And on the anſwer, im- 
porting, that repreſentation ſhould take 


place, judgment was given for Baliol. 


The Scotch writers of thoſe days are po- 


fitive this judgment was wrong; the Eng- 


liſh writers of thoſe days are as poſitive 


that it was right : Theſe different ſenti- 
ments are reconcilable: In England, at 


that time, repreſentation in collateral ſuc- 
ceſſion was beginning to take place, and 


this their advance the Engliſn made the 
meaſure of their opinion: The Scotch, on 
the other hand, at the ſame period had 
not arrived the ſame length; this ſpecies of 


repreſentation was unknown to them; and 
therefore they diſapproved of the judgment. 
Solemn as this deciſion was, yet even in 


England, a century afterward, the right 
of repreſentation in this line was ſo far 


from being compleat, that it was the ſame 
doubt, which in the diſputes between the 
houſes of York and Lancaſter, laid that 
kingdom for ages in blood. On the ahdi- 
cation of Richard II. the two perſons 
{landing in the right of the crown, were 
luis two couſins, the duke of Lancaſter, 


'F 3 8 grand- 
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grandſon of John of Gaunt, who was 


fourth ſon to Edward III. and the earl of. 
March, great grandſon to Lionel, duke of 
Clarence, who was third ſon to the ſame 
prince. It was in the right of theſe per- 
ſons, and therefore, in conſequence of the 


doubt, whether repreſentation in collateral 
ſucceſſion ſhould take place, that all 


the miſeries attending that competition, 
enſued. 
Yea, even in much later times, and when 


the growth of law was much firmer, it was 


on the ſame ground, that upon the death 
of Henry III. of France, the league ſet up 


the cardinal of Bourbon as heir to the 


crown, in oppoſition to his nephew the 
king of Navarre. This laſt prince was ſon 
of the elder branch to the cardinal, but the 
cardinal being one ſtep nearer to the com- 
mon ſtock, it was aſſerted, that nearneſs of 


blood, and not repreſentation, took place 


in collateral ſucceſſion. 

For many ages, it has now . been fixed 
in private ſucceſſions, that repreſentation 
in the collateral line ſhall take place; and 
although of late in Europe, there has been 


little diſpute in publick ſucceſſions, to give 


room for either principle to prevail, yet 
| "0 


ve 


he 


Succeſſ on. 


the example of thoſe pr ivate ſucceſſions, 


and the now rivited notions of mankind, 


in favour of repreſentation, will probably 
prevent it from being ever made again the 
ſubject of a diſpute. 


Theſe notions in favour of repreſenta- 


tion, both in the deſcending and collateral 


lines, are now ſo ſtrong, that we are apt to 
term rebels and uſurpers, thoſe who ever 
conteſted them. Hiſtory and law will con- 


yince us of our error; theſe will exhibite 
to us many thouſands of our anceſtors dy- 
ing in the field, in a priſon, or on a ſcaf- 


fold, for rights which once were, though 


we meaſuring every thing by our preſent. 
notions, ſuperficially imagine they could 
never exiſt. 


* 
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F in the origin of fiefs there was any Aſcend- 
difficulty in admitting collateral rela- ing line. 


tions to ſucceſſion, it will readily occur, 
that the aſcending line muſt have had ſtill 


greater difficulty to be admitted. A man 
who was ſufficiently obliged by getting a 


fief to himſelf, would little think of aſking 
it for his aſcendants; theſe aſcendants too, 


1 „ 


® Craig, 


lib. 2. 


dieg. 13. 
N“ 47. 


Hiſtory of © 
it was unnatural to ſuppoſe, would ſurvive 
him; and above all, it could not fail to 


occur, that a grandfather, or great grand- 


father, would have been but very uſeleſs 

vaſſals, to make offer of to a ſuperior. 
Thus it came to be a rule in fiefs, that 

they always deſcend, but never aſcend; a 


rule laid down in the books of the ficfs, 


and in the feudal law of all Europe, for 
a very long time obſerved. 

In England the excluſion of the dire 
aſcending line went ſo far, that the ſuccel- 


ſion paſſing by the father, went to his bro- 


ther the uncle; after which, if that bro- 


ther entered, and died without children, 
it might indeed retu 
then it returned to 
uncle, and not as father to the ſon. 
regulation, by an unaccountable tenaci- 


to the father; but 
Im, as brother to the 
This 


ouſneſs of that nation to ſingle points of 
doctrine in their law, when their genius 
and circumſtances have made them over- 
turn the whole doctrines themſelves, ſub- 
fiſts to this day. 

In Scotland *, Craig, who wrote about 


the 1600, Altes that in the caſe of the 
earl of Angus, which was decided a little 


before his time, the aſcending ſucceſſion 
55 


Succeſſion. 


had been debarred. From him too it may 

be gathered, that the deciſions were taking 
a contrary turn, at the time when he wrote, 
although he always favouring the old law, 


diſapproves of them. Skene aſſerts like- 


2 17 - 


wiſe, that a father * cannot be heir to his + Skene 
ſon: And Balfour +, treating of all the voce 


eney a. 
lines of ſucceſſion in uſe when he wrote, + Balf tit. 
takes no notice of this one. oy wee 


Soon after the age of theſe authors, hows- 


ever, the ſucceſſion of aſcendants in their 
order, was as univerſally received into the 


Scotch law, as that of either of the other 
two lines in their order. 


cluded, continually took place. And thus 


fefs, which originally were a right of poſ- 


ſeſſion of the land only as long as the lord 
pleaſed, and which afterwards were a right 


of uſufruct during the vaſſal's life; are 


now, in point of ſucceſſion, a right of pro- 
perty, to him and to all his heirs. 


In ſhort, the 
ſucceſſion of heirs whatſoever, if not ex- 


In both the collateral and aſcending Har 


lines, ſo far as the aſcending line can take 
place in England, there is a remarkable 
difterence between the laws of England and 


of Scotland; to wit, that in the firſt coun- 


try half blood 3 1s excluded altogether from 
| ſuc- 


blood. 


| 

| 
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tion; and therefore the law eſtabliſhed 1 
rule, that the laſt actual ſeſin ſhould 
make the perſon laſt ſeiſed the root of de- 


cauſe that which was only half blood to 


whom the eſtate came: but whatever way 


ſion. 
principle on which the claimant by half 
could deduce his pedigree through ance: 


tors, from the firſt acquirer ; but in a 
long courſe of ages, it became impoſſible, 


Hiſtory of . 
ſucceſſion ; whereas, in the other it is only 
excluded by the whole blood. _ 
On this head, anciently in England, the 
following diſtinction was made: | 
A fief was either a late purchaſe, or had 
deſcended from an anceſtor : if it was a 
late purchaſe, the half blood was totally 
excluded: if it had deſcended, and the yaſ- 
ſal was entered in it, it is probable, that 
originally the half blood was admitted; be. 


him, was whole blood to the anceſtor from 


the law ſtood originally, it appears, that 
* jn the time of Bracton and Britton, it 


was made a diſpute, whether in this laſt 
caſe the half blood could take the ſuccel 


But that Jifoute came to an end; the 
blood had founded his claim, was, that he 


or difficult for him, to prove ſuch connec- 


ſcent, 


yay 
hat 
, it 
laſt 
cel 


the 
half 
t he 
\cel- 
in 4 
ible, 
mec⸗ 
ed 1 
ould 


f de- 
cent, 


— +": 
ſcent, equally to many intents, as if he had 
been the purchaſer. From this rule it fol- 
lowed, that in the queſtion in hand, the 
half blood could * no longer pretend to be 3 
admittd. been. 05 

in Scotland we have followed: a middle 
courſe, between admitting or excluding the 
half blood entirely; in competition with 
the whole blood, in the ſame degree, we 
exclude it; in competition with the whole 
blood, in a remoter degree, we admit it. 

From the train of theſe papers, it will Women. 
be eaſily imagined, that women at firſt 
would r not be admitted to the ſucceſſion of 
3 

In all barbarous ages, where courage - 

nd ſtrength of body are more neceſlary 
than the virtues of the mind, the rights of 
women muſt be but little regarded. 
In the more ancient period of the Athe- 
nian and Spartan ſtates, women were ex- 
cluded, as long as there was a male of the 
ſame degree exiſting. 

In Rome, before the time of the twelve 
tables, women were likewiſe excluded; nor 
is it even certain, that they were admitted 
by theſe tables; on the contrary, it is pro- 
bable they were firſt admitted by the equi- 
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Lib. 


Feud. 1. 
tit. 1. 


Ne 3 


& lib. 1. 


tit. 8. 


T Craig, 


lib. 2. 


dieg. 14. 


if not expreſly mentioned in the original 


the inundations from Africa, the ſyſtem 


bouring countries, they were in the earlier 


ſions, the neglecting women went fo far, 


Bitte of  - 

ty of the prætor, correcting the harſhnes 
of the ancient law, and by his edi& any 
cognati, „„ 1 

In the ancient feudal ages, to the bar. 
barity of the times there was added, the 
nature of the ſervices to be performed hy 
the vaſſal, and which women, from their 
weakneſs, were uncapable of performing. 

Hence, in the Salick law, they were ex. 
cluded altogether : hence the books * of 
the fiefs exclude them and their poſterity, 


grant: hence + all feudal writers agree in 
the maxim natura ab omni feudo fœminas ſi 
cludere videtur: Hence, in publick ſucceſ. 
ſions, except in Spain, where, by reaſon of 


introduced by the German nations, had 
not the ſame vigour that it had in neigh- 


ages, throughout all Europe, overlooked, 
In theſe laſt, to wit, the publick ſuccel- 


that among the Goths, even the infant 
grandſon was preferred to his mother; fo! 
on the death of Theodorie, his infant 
grandion Athalarie ſucceeded, to the ex- 
cluſion of his mother Amalugonta. 


But 


 Succeſſi on. 221 
But when the original barbarity of the 
feudal nations, yielded in the natural courſe 
of things, to a greater ſoftning of manners ; 
and when many. of the military, came to 
be converted into ſoccage, or burgage fiefs, 
the rights of women came to be attended 
to, and regarded. 
It is probable they were firſt admitted 
into ſoccage, or even into burgage fiefs; 
for in theſe the offer of performing the du- 
ties by another, would have been no inju- 
ry to the lord; and from thence, it is like- 
ly, their right of ſucceſſion was extended 
into military fiefss. 
In England, unleſs 3 by the pa- 
tent , they were admitted to a peerage; in · Bacon 
Scotland, unleſs admitted by the patent +, "*<< © 


' parcenars 


they were excluded from it. The quicker iC.) 
progreſs of ſociety in the one nation than Arg pay 
in the other, accounts for the difference. v. 
With reſpect to other inheritances, ad- 
mitted to all others as they are; yet the re- 
mains of their former excluſion are in the 
very midſt of their admiſſion to be ſeen. 
Thus in the deſcending and collateral 
lines, though they are admitted, yet the 
order in which they are received, is ſtill. 
removed as far as s potlible they are not 
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Hiftory of, & c. 
attended to, till the whole male order, in 


the ſame degree, has failed: And indeed, 


in theſe lines, our anceſtors have confider. 


ed, the admiſſion of them at all, as fo ſub. 


verſive of all feudal notions, that in form. 
ing the rules of ſucceſſion in their favour, 
they have not even applied the common 
feudal principles, but inſtead of eſtabliſh- 
ing among them the right of primogeni- 
ture, have let the ſucceſſion to the fief go 
equally, by the ancient law of nature 
among them all. 

In the aſcending line again, , although 


in England the rule materna maternts takes 


place, yet in a deſcent to a ſon from the 
father, the mother ſhall never ſucceed; and 
even to a purchaſe by a ſon, the mother 
ſhall not ſucceed, as long as there 1s one 


relation left on the ſide of the father. In 


Scotland we do not even admit ſucceſſion 
upwards on the fide of the mother at all, 


fo rigid is the law in this reſpect, that the 


king thall take as ultimus heres, to the ei- 
cluſion of a perſon's neareſt relations by his 
mother. 

When the feudal Sranctien are lopped 


off, or even when the trunk is cut down, 
it ſtill takes a very long time, before tit 


roots tro om whence they ſprung, can decay: 
CHAT 


1 * 1 


Hits roy of the 

„ Fons of CON VEYAN CE. 
HE forms in which property is 
> transferred, muſt vary with the na- 


ure of the right enjoyed by the perſon from 
e whom the transfer proceeds: it will there- 
fore equally excite our curioſity, both as 
Jl philoſophers and lawyers, to trace the con- 
© WW cruity between the feudal forms and the 
be iN feudal rights, through the three great chan- 
nd Mels of conveyance, the deed of the party 
s take effect either immediately, or to take 
effect after his death, attachment * force 
* 8 and making title by deſcent. 


8 K FT: I. 


HE hiftory both t and di Volowary 
dal of the firſt form of conveying 8 


property, ſeems to go in the following gra- 
dual and regular progreſs. 


The 


224 Hiſbory of 
ee The notion of property was originally 
Postens. created by the long connection of a perſon 

with the thing-which he occupied, and the 
affection which from that connection he 
had conceived for it. 

It was theſe which at firſt gave to the 
perſon who had long lived upon one ſpa 
of ground, the property of it: It was theſe, 
which for ſo many centuries 1n Europe, 
gradually ſtrengthened the rights of vaſſal 

in their lands againſt their ſuperiors: It 
nere was theſe, which converted the rights * of 

. copy-holders in England, and of rentallers 

N. 24. in Scotland, both originally no more than 

rights of poſſeſſion, to be at this day both 
of them rights of property. | 
Property being founded originally upon 
ſuch principles, it is not eaſily conceived 
among a rude people, how it can be trank 
ferred to another ſo as to be veſted in hin 
untill there is evidence that the connection Wl t! 
as well as the affection of the former pu-: ſe 
prietor is ceaſed, Hence the rule Nud c 1 
Veni dominia rerum non transferuntur, mut 0! 
in ſuch a ſtate of ſociety take place; the emi hi 
verborum in the act of conſent, affords 1 4! 
deed preſumptive evidence that the convey! is 


affection in the property is ceaſed; but 3 
7 that Ii 
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Convucyances. 
that em! 2 is a ſound and no other thing, 


it is not a proper medium to diſſolve the 


corporeal connection between the proprietor 
and the ſubject, and much leſs to create a 

corporeal connection between that ſubject 
and another perſon; a different medium in 


conveying ĩs therefore requiſite, to wit, that 
of delivery; delivery gives further evidence, 


likewiſe that the affection of the conveyer 


is ceaſed, for as it breaks his corporeal con- 
nection with the ſubject, ſo it alſo carries 
the mind to connect it with another, and 


juſtifys that other in conceiving an affec- 
tion for it. 


The firſt ſubject of property is move- 


ables, and theſe from the facility of mov- 


ing them were transferred de manu in ma- 


num: again, when men came to transfer 


the next ſubject of property, to wit im- 
moveables, theſe were transferred by put- 
ting the intended new proprietor into poſ- 


| ſeſſion, by placing him in, or upon the 


ſubject itſelf. In the antient burrow laws 
of Scotland it is ſaid, if any one ſell his 
houſe, the ſeller ſhall ſtand within the houſe 
and come out of it, and the buyer ſhall 


ſtand without it and enter. The fame was 
the regular method of conveying a houſe 


likewiſe, W in England. 
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Hiſtory of 

In the transfer of both moveables and 
immoveables, at firſt, in order to fix the 
remembrance of what had been done, many 


witneſſes were called, many ceremonies 


_ uſed, and magiſtrates reſorted to; Abra- 
ham in the patriarchal ages, bought the 
field of Macpelah before the whole people: 


alleine. In the very old * Roman law, not only the 


Roman 
antiq. ceremonies in conveying immovables were 


ur very numerous, but even ſuch moveables 
N. 19. and as were res maucipi, that is moveables of 
+ Leg: value, were transferred before a magiſtrate; 
and among + the Lombards 4, Saxons, and 
i.e: 1:1 an moſt deeds in Jaw and even 


tit. 18. ſales of moveables were made good before 


Ne 
| lor and a magiſtr atc. 


* 6. Afterwards, the trouble in ſome caſes, 


| Leg. and the impoſſibility in others, of deliver- 
So ng actual poſſeſſion, made the introduc- 

p. 218. tion of ſymbolical poſſeſſion neceſſary. 
Thus, the land of Elemelech many ages 
after the patriarchal one, was conveyed to 
Boaz by the delivery of a ſhoe, and calling 
the elders with the people to witneſs. And 
land in England | is now transferred by de- 
livery of the ire or Bow?! and in Scotland, 

by that of earth and ſtone. 

When in the further progreſs of Society 
writing comes much into faſhion, many ws 
7 _ 


— Fry — AA — 


52 
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the et forms of ceremonies give way to the 
ſet forms of writing in conveyances. Hence, 
in a more refined ſtate of the Jewiſh na- 
tion, Jeremiah buys the field of Hamamiel, 
by writing, ling, and witneſſes; and 
hence conveyances in writing come to all 
Pane nations whatever. 

| Theſe ſet forms, whether of ceremonies, Feudal 
or of wr ting, muſt prevail more in the Progreſs, 
feudal, than in any other law ; becauſe i in 
c the conveyances under other laws, all con- 
: nection between the grantor and grantee, 
1 unleſs what ariſes from particular cove- 
n 


9 . Twp 


nants and qualifications, are at an end on 
compleating the grant; whereas a feudal 
grant is ſubject not only to the like cove- 

nants and qualifications, but to a great 

many more, from the relations between 

ſuperior and vaſſal. 

As the moſt ancient grants in Great 
Britain as well as in other countries, were 
| gratuitous on the part of the ſuperior, who, 
retaining in himſelf the dominium directum, 
0 gave only the dominium utile to the vaſſal; 
o they wu ”; go with meh ſtate on 
id, Sp 

Lib. feud paſſ m. cujac. comment. in id. ſeud. 1. tit. 1. p. 


hs edit. 1560, form. anglic diſſert. p. 1, 10, 11, 24, 26. 
ty Ciaig, lib. ING 2. N. 13. 


of Q 2 his 


16. 
N. 1. Flet. 
lib. 6. 
cap. 34. 
lect. 1. 

+ An. 29. 
C.2.cap.3. or a leaſe for three years. 


cap 


no 


lib. 2. 
dieg. 2. 
N. 16. 


Hiſtory of 


his fide, and received with much humiljy 


on that of the vaſſal: at the ſame time, t 
make both impreſſions ſtronger, as well a; 
as to keep alive the remembrance of the 
grant, poſſeſſion was delivered by the fu. 
perior himſelf, which was called 7nwefitur; 
propria, in preſence of the pares curiæ, and 
on the land itſelf, though without writing, 
as writing was at that time but very lit 
known. 

Conveyances make good by livery, and 
without writing, took ſo firm a root, that 
the frequent uſe of them * remained in 
England till they were aboliſhed by a ſta- 
tute in the reign + of Charles II. which 
ordained, that parole conveyances ſhould 
extend no further than to an eſtate at will 
And 1n Scot- 
land, ſo late as the time of Craig, þ that 
author informs us, that in his day, in the 
mountainous parts of the country, the ſi- 
periors themſelves delivered poſſeſſion of tir 
lands to the vaſſals without writing, and 
before the pares curiæ. 

However, in moſt lands, as ſoon as the 
fiefs ceaſing to be perſonal came to. deſcend 
to the heirs of the vaſſal, there could nd 


but often occur upon the death of a vaſſi, 
A 


Conveyance. „ 229 
a defect of proof as to the origin and con- 
ditions of the grant. Vaſſals to remedy 
this, applied to ſuperiors, and prevailed 
upon them to give in writing, what in the 

books of fiefs is called || a Grieve teftatum, \| Liv. 
declaring the tznour of the inveſtiture: To == 1 
this teſtificati jon there was no date, nor did Craig. 
the witneſles ſign it, and as the intereſts of 23 
mankind were at that time extremely {imple N. 16. 
in themſelves, there were no involved qua- 
lifications annexed to it. 

Rude and unformal as theſe writings 
were, they are the origin of the charters 
which are uſed at this day: and Craig“ „ Craig, 
informs us, that even in the low countries lb. 2. 
of Scotland, fifty years before his time, N. 16. 
there were vaſſals, who inſtead of the pre- 
ſent formalities of conveyance, were con- 
tented with the breve teſlatum from their 
lord. 
This gradation from the moſt ancient 

forin to the uſe of the Breve teſtatum, and 

the variation in the points of that grada- 

tion, according to the ancient diviſion of 
Scotland in the progrels of ſociety, into the 
low-lands on the one part, and into the 
high-lands and border lands on the other, 

18 moſt cur jous, as mar ked by Craig: 


* No « Hujus 
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uſe, theſe declarations came to be ſo much 
extended, as to contain more clauſes than 
they had originally contained words; for 
as the power over property from the pro- 


tlüiſſe vaſſallum domini ſignificabant; quæ 


Hiſtory of 

Hujus noſtræ obſervationis exempla ad. 
huc habemus apud nos (neque enim om. 
nia antiquitatis veſtigia adhucexoleverint) 
nam in limitaneis regni partibus et inter 
montanos, noſtro ævo propriam inveſti. 
turam retinebant, cum dominus in loco 
feudi conſtitutus poſſeſſionem tradebat 
ſine ſcripto; in locis mediterraneis, his 
quingentis annis elapſis, breve teſtatum, 
quod nos chartam dicimus, ſoliti ſunt 
vaſſalli a dominis accipere, quo ſe inveſ- 


merito brevia teſtata dici poterant: nam 
fi quis monumenta antiquarum famili- 
arum excuſſerit, breviſſimas chartas has 
compendioſamque earum formam repe- 
riet. 5 5 

When writing came more fully into 


greſs of ſociety grew more extended, and 
as the intereſts of mankind from the ſame 
progreſs grew more involved; theſe con- 
veyances were clogged with qualifications 
conditions, and covenants, extenſive as tic 


powel 3 


Conveyances. 


powers, and various as tlie intereſts of man- 
kind. 

This extent of ſociety made men leſs fond 
of that feudal pageantry which had ariſen 
only from a more narrow ſtate of ſociety. 
In conſequence of this, ſuperiors, inſtead 
of delivering poſleſſion themſelves, gave 
| orders + to their bailiffs or attorneys to do + Mad. 
it; and any witneſſes ſigning, though not Aug : 
pare: curie, were ſufficient. And thus the dig. 
* improper inveſtiture was eſtabliſhed. b. u 


notæ (M.) 
In England theſe inveſtitures when re- L Mad, 


duced into writing, were executed by feoff- 23 & 
ment and livery, and in Scotland, by char- Craig. loc. 
ter and ſeiſin. "> Oi 

As long as the poſſeſſion. was given be- | 
fore the pares curiæ, there was a neceſlity 
for the livery of each particular manor, 
becauſe thoſe who were pares curiæ to the 
inveſtiture of one manor, were not fares 
curiæ to that of another. 

But the introduction of ſymbolical deli- 
very, and the diſpenſing with the pares 
curiæ as witneſſes, made people more re- 
miſs in requiring livery of each particular 
parcel of land. Hence, in || Engiand, at | Cole. 115 
preſent, if a man ſeiſed of many vills in His. 


Bacon 
one county, makes a feoffment of the whole, voc. feoff- 


| Q 4 ; „ and 60% 159 


1 © i) 
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Hiſtory of 
and gives ſeiſin in one vill in name of the 
whole, all the lands of the feoffor lying in 
that county ſhall paſs: Hence, in Scot- 
land, in an erection of ſeveral parcels of 


lands with a clauſe for their union, ſeiſin 


of one parcel ſhall be ſeiſin of the whole 
barony. 
Such were the forms of original grants; 


in derivative grants the forms of neceſſity 


admitted ſome variations. 

In an original grant, nothing but a char- 
ter by the giver and delivery to the receiver 
was needed: but in a derivative grant, as 
anciently the vaſſal of himſelf could not 
alienate, there was beſides the vaſſal's grant, 
further need either of a confirmation by the 
ſuperior, or of a ſurrender into his hand, 
if the fief was to remain with him, or of 
a ſurrender to, and new grant from the ſu- 
perior, if it was intended to be transferred 
to another. And accordingly, in the * 
formulare anglicanum, there are a multi- 
tude of examples, of ſuch confirmation 
and ſurrenders in the ancient law of Eng: 
land. 


* Md. diſſert. p. 19, 26, et ibid. notæ C. D. et loc. cit. in 
notis el tit, confirmation and releaſe. 
But 


Cunveyances. 


But afterwards, the ſtatute Quia emptores 
in England, took away the diſtinction be- 
tween an original and a derivative grant, 
for as it allowed a free alienation, and 


made the donee hold not of the donor, but 


directly of the chief lord, it removed the 


neceſſity * of confirmation by the chief, * Mad. 
lord, or of ſurrender to hun. In Scotland, 
on the contrary, as that ſtatute did not dite. 


take effect, ſuperiors claimed a title to bar 
alienation; their conſent then came to be 
ſought, and needed; and in conſequence 
of this, the forms of original and deriva- 
tive grants remained in the law; ſo that 
now in theſe laſt, where the grant is in fa- 
vour of a third perſon, the gift, and the 
poſſeſſion, the charter and the ſeiſin, appear 
in point of form, to proceed from the ſu- 
perior, in the ſame manner, as if the grant 


nal. 


Not only ſo, but a proprietor of an 
eſtate, unleſs a power of altering be reſer- 
ved to him by a former conveyance, can- 


form. An- 


glic. 


N ＋ 


had been from him, gratuitous and origi- 


not complete the ſmalleſt alteration in the 


ettlement of his eſtate, without applica- 


tion to the ſuperior, or laying a foundation 


for it. N 
To 
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| *Landales here ſo r igorouſly, that in * a late caſe, in 


Landales, Which, upon the death of an anceſtor the 
12 June heir not entered, had procured from the 


„ Hiſtory of 
To this ancient ſtrictneſs our judges ad- 


againſt 


ply ſuperior, a charter de novo, altering the for. 


tors.) mer courſe of ſucceſſion; they found the 
alteration not effectual; and were of opi- 
nion, that the ſuperior, . being by the ori- 
ginal grant diveſted of his property, could 
make no new grant till he was re- inveſted in 
it: for which reaſon it was held, that the 
heir ought firſt to have got himſelf infeſt 
on the ancient inveſtitures, then reſigned in 
the hands of the ſuperior, and after that 

altere“ taken the new limitations as he pleaſed, 
take effect The power of alienating to take effect 
ks only after the death of the granter was 6 
er. much ſupported, and needed fo much to be 
ſupported by the forms which uſhered it in, 
without its being almoſt perceived, that 
the ſame chapter of this work which mark 
the progreſs of that ſpecies of alienation, 
mult mark likewiſe the progreſs of the form 
in which it was made good. 
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HE involuntary transfer of land pro- Involun- 
perty by force of law, happens two tary con- 
ways, either by for feiture, or by attach- . 
ment for debt. | | 
As only the king and the lord were in- 
tereſted in the transfer by forfeiture, ſo 
anciently, in the law of England, and poſ- 
| ſibly in that of Scotland, the transfer was 
made good by the immediate ſeizure of the 
ſubject forfeitet. 
This was agreeable to the genius of the 
feudal ſyſtem; for that ſyſtem went on the 
6 WW general plan, that wherever there was a 
be deficiency of a vaſſal, the fief ſhould re- 
vert to the lord; which rule had originally 
hat taken place in eſcheats, when the property 
and ſuperiority were reunited; and took 
likewiſe place, even when the deficiency 
mw was only a temporary one, as during the 
interval between the death of one tenant, 
and the entry of another, 
It was on theſe laſt contingencies, that 
the rule had much more frequent opportu- 
nities 
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236 Hiftory e, . 
nities of exerting itſelf, than on the con. 
tingencies of forfeiture; and therefore it 
was firſt in non- entry and eſcheat, that the 
ſeverity of the regulation was checked; for 
in England, the lord, as has been ſeen, loſt 
the power of taking poſſeſſion at all upon 
the death of a vaſſal: and either upon the 
death or eſcheat of a vaſſal, the king, by a 
ſtatute in the reign of Edward I. was re. 
ſtrained from taking poſſeſſion till an office 
was found. This reſtraint paved the way 
for reſtraining the king's power of ſeizure 
on forfeiture; it readily occurred, that if 
the king's power of ſeizing upon the death 
of a vaſſal or the failure of an heir was 
dangerous, his power of ſeizing upon for- 
feiture, was ſtill more dangerous, and 25 
he was reſtrained in the two firſt caſes by 
the neceſſity of having an office found, it 
appeared that he ought equally to be re- 
{trained in the latter. 
Between theſe ſuggeſtions in favour 
the neceſſity of an office on the one han, 
and the king's ancient right againſt it 0! 
the other, it appears, that the law of Eng- 
+ Vier. land + was unfixed for ſome time; but at 
(D) 4 length. the following diſtinction was made: 


loc. ib. cit. If the perſon attainted of treaſon died, : 
55 land 


ay 


— 
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jands were veſted in the king without 2 any 
office, becauſe by the attainder, there was 
no heir to claim, and therefore no injuſtice 


2375 


could be done to any one; but on the con- 
trary, when the alledged offender was alive, 


who might have injuſtice done him by the 
ſeizure, it was agreed that his lands were 
not veſted in the king till an office was 
found. 


A ſtatute of-® Henry VII. 3 put. 1 An. 33 


an end to this diſtinction in attainders of H. 
treaſon, and declared, that the lands of 


ks 20. 


perſons ſo attainted, ſhould be veſted in the 


king without any office ; at the ſame time, 
as this ſtatute relates only to attainders of 


treaſon, ſo the common law + in other caſes +Staundt. 


is left on its ancient footing. 

In Scotland, the law took a different 
courſe, when the forfeiture was in parlia- 
ment, the eſtate was indeed directly veſted 


prerog. 
cap. 18. 


in the king, but in other forfeitures, 


the king could not ſeize till he had brought 
a declarator or action of declaration of the 
forfeiture. As there was once a time in 
the law of Scotland, when no declarator 


was needed, in non- entry or eſcheat, it is 


Lon 


likely that the intr oduction of it on theſe 
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contingencies, paved the way to the i intro- 
duction of it into forfeiture. 


| t 
Another difference occurred between the * 
cuſtoms of England and Scotland; in the Gt 
firſt of theſe countries, whatever was for- m 


feited or eſcheated, was levied by the king's wh 
officers, and accounted for to him, In | * 
Scotland, on the contrary, the king almoſt oth 
conſtantly made gifts both of the forfeiture alte 
and of the eſcheats. In England, the ſu- all. 
bordination of ſuperior and vaſſal having 
ſoon ceaſed to be ſtrict, there feemed no 
incongruity in the king's holding an eſtate 
by forfeiture, which the forfeiting perſon | 
had even held of another, but in Scotland, 
that ſubordination remaining entire, 1t was 
deemed an inconſiſtency in the king to hold 
an eſtate which was in vaſſalage to another 
ſuperior: and the cuſtom of making gifts 
of ſuch eſtates, probably led the way to 
making gifts of almoſt all other eſtates that 
fell to the crown by forfeiture or eſcheat; 
and perhaps the greater neceſſity of the no- 
bility in Scotland, than in England, along 
with the ſubjection in which the king was 
kept to his nobles, extended and eſtabliſh- 
ed the practice. 


This 


Mor 1 


| Conveyancis. 


This difference in the cuſtoms of the 


two nations, inſignificant as it may appear, 


led to conſequences that were terrible in 


Scotland. As the great families who re- 


mained were to enjoy the ſpoils of thoſe 


who were forfeited, they were very ready 
to thunder out their dooms againſt each 
other; and on the other hand, as a pardon 


after the gift did + not reſtore the eſtate, + Scots 

all acceſs to mercy was ſhut up. In conſe- 2, an. 
1606. 

quence of which, for ages, this land was cap. 4. 


torn in pieces by a nobility on the one 


hand greedy, and on the other hand driven 
to deſpair; and a race of princes, many of 


whom, in order to protect themſelves, play- 


ed the mutual furies of both againſt each 6 


other. 


The late Britiſh ſtatutes are bringing the 


laws of Scotland and England nearer to- 


gether, both on the contingencies of for- 
feiture and eſcheat. By the veſting acts of 
1715 and 1745, the forfeited eſtates are 


reſted without any office of inquiſition, and 


without declarator. The clan act made 
the ſuperiority to be veſted in the loyal 


raſſal, without declarator of forfeiture, and 


the property to be veſted in the loyal ſupe- 
rior without declarator of eſcheat; and by 
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Attach- 
ment for 


debt. 


feiting vaſſal was underſtood to be veſted 


hardſhip upon the lord, to have that ten- 


H. ory of 
the late veſting act, the eſtate of the for- 


directiy in the crown, though holding of 
a ſubject ſuperior. 

The manner of making the transfer good 
upon attachment for debt, was originally 
the ſame both in England and Scotland. 
The attachment was made good by a peti- 
tion to the king or the king's judges, who |} 
upon that iſſued an order to the ſheriff to | 
deliver poſſeſſion. 

But in the form of delivering this poſ- 
ſeſſion, a difference aroſe between the Eng- den 
liſh and the Scotch law: in England the WM for 
ſheriff delivered conſtantly the ſeiſin, whe- brd 


ther the land was held of the king or of ¶ acc 


the lord: as the lord's connection with his ¶ hor 
vaſſal came early in England to be but WM the 
ſight, he intereſted himſelf but little in the ¶ ſheri 
attachment; and the ſtatute Quia emprores 
too, taking effect there almoſt as ſoon as 
the attachment of land, it appeared no 


ant put in by the ſheriff, who could have 


C 

been forced upon him by the voluntary an. 

' conveyance of the debtor ; but in Scotland Fr: 
here the connection between lord and ten- form 
ant remained ſtrict, the lord thought he the de 


had 


Conveyantes. 


had a right to intereſt himſelf in the at- 
tachment ; and as the ſtatute Q emprores 
went into diſuſe, the lord often refuſed to 


accept for tenant as attacher, him, whom 


he could have refuſed as voluntary diſponce. 


In conſequence of this, the infeoffment of 


the ſherif, except in lands holden of the 


king, would have been to no purpoſe; ſee- 
ing the debtor would ſtill have continued 
immediate tenant, and he and thoſe in his 
right remained ſubject to the incidents due 


to the lord. In order to avoid thoſe inci- 
dents then, it became neceſſary in Scotland 


for the attacher to receive ſeiſin from the 
brd, if the land was held of him; and 
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xcordingly | in the law * of Alexander, * Alexin« 
tough it is the ſheriff who ſells, and in der 24. 
the ſtatute of + 1469, though it is the + An. 


1459. 


herif who compriſes, yet it is the lord, cp. ab” 


when the lands are held of him, who in- 


feoffs. In the laſt of theſe ſtatutes, a pri- 


viege granted to the debtor is clogged with 
this burden: © he payand the expences 
* made on the over-lord, for charter, ſeiſin, 
*« and infeoffment.” 

From that day to this, in Scotiand; the 
form in which the law transfers land from 


the debtor to the creditor, remains the ſame, 
8 r 
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Hiſm of 
for though a variety of means have been 
uſed to force the lord to infeoff, or in ſome 
caſes to render his infeoffment unneceſſary; 
and though fince the late ſtatute of the oth 
of the preſent king,he can refuſe no perſon 
attacher who is within the meaning of the 
ſtatute, yet even independent in fact as the 
creditor is of the lord, he muſt ſtill in point | 
of form apply to him, and from him ſeek | 
poſſeſſion. The grant is made by the lord, | 
the ſeiſin is delivered by him, and his power | 
alone, not the operation of law appears in | 


the form of the transference. 


Again, with reſp ect to the attachment 
of land for the debt of the anceſtor, the 


novelty of the attempt to reach land for 
ſuch debt, could not fail to be attended 


With embarraſſments, and variations in 


Altena- 
tion. 


ſect. 2. 


the form of doing it. It has been ſeen, 


lig. of that this attachment firſt took place 


among trading people, by the ſtatute mer- 
chant in England, of Edward I. which de- | 
clared, ce that if the debtor died, the mer- } 

* chant ſhould have poſſeſſion of the lands,” 
and by a ſimilar ſtatute along with the laws | 
of the burrows in Scotland. Now it is pro- 
bable, that at firſt, upon the ſtrict words 
of the ſtature of Edward I, the land was 
= | direct 


— „ + 


er- 


ler- 


| 8 


ws | 


Mo- 


rds 
was 


ctly 


at all of the heir, although the method 
came afterwards to be changed, and the 


ons conſtitution of the debt againſt the 
appears from ſome ancient deeds, in which 


2 burrow, the brief of diſtrefs, directly ; 3 


changed in England, and a decree of con- 


Thomas Hope, $ the ſuperior was origi- 5 Hope 


Cunveyancet. 243 
directly attached without taking any notice 


* heir was ſued for the aſlets deſcended to * Pacom 
him. It is certain in Scotland, that at: firſt, ey — 


the creditor attached the lands of the de- tor. (H. 
ceaſed debtor directly, without any previ-- 


heir, or any charge to enter heir. This 


the bailiff + either gave to the creditor in + Inſtrum. 


'Thom. de 
the inheritance of the debtor, or Forreſt 


only I called the heir upon his jus retra&tus, Ja 1 
to aſſert his preference and to redeem the { Record, 
lands if he pleaſed. But this method came nb. 160. 
afterwards to be changed, as it had been N. 77. 


ſtitution was Previouſſy uſed . __ 
heir. 

The ſingular effect of the heir's renunci- 
ation in Scotland, was remedied, as has 
been ſeen || by the introduction of the ad- Hit. of 
judication cognitionis cauſa. The ſingula- 2 
rity of the remedy was attended, as all no- ted. 2. 
velties muſt be, with variations in the form 


of making it good. According to Sir 
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Hiſtory of | 
nally made the defender in this adjudica- 


tion, the heir being called only for his in- 


tereſt, and decreet was given againſt the ſupe- 
rior ſolely. * This was natural at a time, 
when the lord's intereſt wasextremely ſtrong 
in the fief; but at preſent the proceſs is di- 


rected againſt the heir alone, without even | 
calling the ſuperior ; and by the decree the 
land is adjudged from the heir directly to 
belong to the creditor. This 1s equally | 
natural, at a time when the intereſt of the 
vaſſal in the fief is become ſtronger than 


that of the lord. Again, originally, the 


decree againſt the ſuperior was only per- 


ſonal, ordering him to infeoff the creditor 


in the land for payment of his debt, but 


gave no real lien directly on the land: and 
perhaps the judges at firſt thought, they had 
made ſtretch enough, in giving this perſonal 
decree; but now, from the ripening of the 
diligence, and the favour of creditors, di- 
rect acceſs is given to the land, and a real 


lien created on it by the adjudication. 
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ſucceſſion, proceeded originally up- 
on the ſame plan of connection between ſu- 
perior and vaſſal, on which the other forms 
of conveyances proceeded. . 

In the ancient conſtitution of a feudal 
grant, the lord gave the fief to the vaſſal, 
under the expreſs condition, that certain 
ſervices ſhould be performed or duties paid 


HE forms of taking an eſtate by 
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Making 
title by 
deſcent. 


to himſelf; and under an implied condi- . 
tion, that when the vaſſal failed in his part 


of the obligation, the fief ſhould return to 
the lord. In conſequence of this, when 


the grantee died, the property of the land 


returned to the lord. Afterwards, when 


the rights of the vaſſals gained ſo much up- 


on thoſe of the lords, that fiefs deſcended 


univerſally to heirs; yet ſtill the old form 
founded on the old right, fo far remained, 
that on the death of a vaſſal his fief return- 
ed into the hands of the lord; but then 


the lord on his part, was underſtood to be 
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nally made the defender in this adjudica- 
tion, the heir being called only for his in- 
tereſt, and decreet was given againſt the ſupe- 


rior ſolely. * This was natural at a time, 
when the lord's intereſt wasextremely ſtrong 
in the fief; but at preſent the proceſs is di- 
rected againſt the heir alone, without even 
calling the ſuperior ; and by the decree the 
land is adjudged from the heir direQly to 
belong to the creditor. This 1s equally 


natural, at a time when the intereſt of the 


vaſſal in the fief is become ſtronger than 
that of the lord. Again, originally, the 


_ decree againſt the ſuperior was only per- 


ſonal, ordering him to infeoff the creditor 
in the land for payment of his debt, but 


gave no real hen directly on the land: and 
perhaps the judges at firſt thought, they had | 


made ſtretch enough, in giving this perſonal 
decree; but now, from the ripening of the 
diligence, and the favour of creditors, di- 
rect acceſs is given to the land, and a real 


len created on it by the adjudication. 


SECT: 
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ſucceſſion, proceeded originally up- 


on the ſame plan of connection between ſu- 
perior and vaſſal, on which the other for ms 


of conveyances proceeded. 


In the ancient conſtitution of. a feudal 
grant, the lord gave the fief to the vaſſal, 
under the expreſs condition, that certain 


ſervices ſhould be performed or duties paid 
to himſelf ; and under an implied condi- 


ton, that when the vaſlal failed in his part 


of the obligation, the fief ſhould return to 


the lord. In conſequence of this, when 
the grantee died, the property of the land 
returned to the lord. Afterwards, when 
the rights of the vaſſals gained ſo much up- 
on thoſe of the lords, that fiefs deſcended 


univerſally to heirs; yet ſtill the old form 


founded on the old right, ſo far remained, 
that on the death of a vaſſal his fief return- 


ed into the hands of the lord; but then 
the lord on his — was underſtood to be 


\HE forms of taking an | efinta by Making 


— ; 


— — — _ —— <en——— c —__ — ent _ 
- — —ñGä——é CO ES Oe x EE ¶ꝗ dAñ— EEE — — A - 
— — Ione ns. — - 
——— = — — - > 
8 —— —— - 
— — 9 


246 Hiſory , 
| ſubject to an obligation which he could not 
defeat, of renewing the grant, in the per- 
ſon of the vaſſal's heir. 

In the old laws therefore both of Eng- 
land and Scotland, the vaſſal, in order to 
make title to the fief of his anceſtor, was 
obliged to apply to the lord, and to get a 
renewal of the inveſtiture from him: and 
indeed this notion of a right of reverſion 

in the ſuperior, went at one period fo far 
in both kingdoms, that the heir not being 
ſuppoſed to take through the anceſtor, but 
directly from the ſuperior, was not ſub- 
jected to the debts of his anceſtor; and in 
CFaim's Scotland, at a much later period *, the re- 
hi, notes nunciation of the apparent heir would have 
ſent back the property of the fief to the ſu- 
perior, and diſappointed the creditors alto- 

gether. 
it. of In England, by the time + of Henry I. 


 fenures- the rigorous dependance of the vaſſal, upon 

Raad 3, the lord had ſo far ceaſed, that the vaſſal, 
provided he payed the ſimplex ſaſina, or 

relief, could take up the fief without apply- 
ing to the lord. 

But even then, the king continued in 
poſſeſſion of his old right; upon the death 
of the vaſſal he took a of the my 

An 


1 
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and the heir could not enter into poſſeſ- 


ſion, till he ſued out a livery, by means of Y 


a ſervice upon the brieve or writ diem 


clauſit extremum; the right of the king in 


the ſtatute de prerogative regis is deſcribed, 


poſt mortem, &c. capiendb omnes exitus, earun= 


dem terrarum et tenementorum, donec facta 
fuerit inquiſitio; ficut moris eſt, et ceperit ho- 


nagium heœredis. And the writ of diem 
clauſit extremum, whereby this writ was put 
in execution, run thus, cape in manum noſ- 


tram, omnes terras et tenementa, &c. donec 


alind inde praceperimus, et fer facramentum 


proborum hominum diligenter inquiras, &c, 
In Scotland, as the dependance of the 
raſfals on the lords remained ſtrong; not 
only the king, but the lords retained their 
ancient right. As ſoon as a vaſſal died, his 
lands became open to the ſuperior, or as 


the law terms it, fell in non- entry; to him 
the heir of the vaſſal was obliged to come, 


and from him ſought entry: If he was a 


ſubject ſuperior, as every ſuch ſuperior is 


ſuppoſed to know all his vaſſals, he gene- 
rally granted a writing, called from the 
narratiye of it, a precept of c/are conſta?. 
This writing declared it was known to him, 
that the claimant was next heir to the vat- 
R 4 e Il 
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ſal laſt deceaſed, &c. and therefore ordered 


the bailiff to deliver him poſſeſſion of his 
predeceſſor s land: but if the king was ſu- 
perior, as from the multiplicity of his vaſ- 
ſals and the cares of Government, it was 
impoſſible he could be acquainted with all 
his vaſſals, he referred the queſtion of the 
right of the claimant, to tlie cognizance of 
an inqueſt, by a brief or writ out of the 
chancery, which is the king's great charter 
room, and antiently was ambulatory with 
him. Upon the report of this inqueſt in 
favour of the claimant, returned into chan- 


cery, a precept was iſſued from it by the 
king's officers, who did now, by their of- 


fice, what the king more antiently did in 
his own perſon : this precept ordered ſeiſin 
to be given to the claimant, was directed 
to the ſheriff, who is the king's bailiff, and 


was by him executed. 


The ſame ceremonies in the tranſmiſſion 
of common eſtates, and ſimilar ceremonies 
in the tranſmiſſion of burgage eſtates, re- 
main in Scotland, in favour both of the 
king and of the lord, to this day. And 


founded on theſe Ceremonies, which ſup- 


poſe a right of property in the ſuperior, 


but ſubject to an obligation of renewal in 
the 
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the perſon of the heir, which cannot fo 3 
defeated ; it 1s ſtill the law of Scotland, 
that the renunciation of an heir before he 
is entered, though a renunciation is not a 
proper mean of conveyance, yet is ſuffici- 
ent, where the intereſt of creditors does 
not oppoſe it, to veſt the property of the 
eſtate compleatly in the ſuperior, or rather 
to diſburden that eſtate, which was before 
deemed to be in him, of the incumbrance 
which affected it in favour of the heir. 

In England, the ſame form of an heir's 
taking a military, or ſoccage eſtate, in ca- 
pite, rather from the faperior, than through 
his anceſtor, remained, with only ſuch dif- 
terences, as the different offices and officers 
of the two kingdoms created, as long as 
the court of wards and liveries remained ; 
for the king *, as has been ſeen, took poſ- * Staundf, 
ſeſſion upon an office found, and the heir Prerog. 
on vas obliged to ſuc out a livery, before he 
ies could recover it. 

e- Such is the progreſs of the feudal forms 
he of conveyance by deed of party, to take ef- 
nd fect now, or to take effect after death, by 
p- attachment of law, and by making title in 
or, deſcent. In all of them, the connection 
in between the feudal rights and the feudal 
the forms, 
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forms, and a regard to the intereſt of the 
ſuperior, even when the fief is continuing 
to paſs from him, may be traced. 

In the end, however, when a very ex- 
tenſive degree of commerce, cauſes a conti- 
nual fluctuation of land-property ; and 
that fluctuation ariſes much more from 
onerous, than gratuitous cauſes; the con- 
nection between the grantor and grantee, 


and between this latter and the granter's 


ſuperior, comes to be but flight : the dif- 
patch of buſineſs at the ſame time ſo ne- 
ceſſary in extenſive dealings, cannot admit 


the ſlow forms of a grant from one perſon, 


and of an after application to another. 


Theſe feudal forms therefore give way to 


other forms, more accommodated to the 
natural ſtate of mankind. 
Property comes then to be transferred, 
when by deed of party, in no other cere- 
mony of words, than is ſufficient to ſhow 
the intention of the granter, generally in- 
deed for the ſake of evidence expreſſed in 
writing, attended with poſſeſſion, and ſome- 
times even without it. 
Thus in England, although originally 
conveyances by deed of party were execut- 
ed by acts of feoffment; which, as wil 


ap- 


will 


ap- 


cConveyancen. „ 


appear from 4 compar Iſon of * Madox and Mad. 


Orm. an- 


Craig, anſwer in their nature and progrels glec. * | 


to our charter and ſeiſin; or by fines, in 
which were originally an acknowledgement Craig, 
of ſuch feoffment in a court of record ; cl 
yet earſier than the time of Lyttleton, it 
had come into faſhion, to tranſmit land by 
attornment, if there was a tenant, and by 
leaſe and releaſe, if there was none; in the 
firſt of which caſes, the form of getting the 
conſent of the tenant of the ground to the 
transfer, ſupplied the place of that livery, 
which could not be given; and in the 
other caſe, the grantor gave to the grantee, 
an imaginary leaſe, in order to put him 
into poſſeſſion, and the next minute re- 
lkaſed; or in the language of the law of 
Scotland, renounced all right or intereſt he 
had in the land. 

In attornment ſomething was dane to 
ſupply the want of livery, and in leaſe and 


releaſe the entry gave livery ; but a ſtatute 


of + Henry VIII. by making proviſions + An. 27. 


concerning a form of conveyance, which H. 
before had been in uſe, enabled people to 
diſpenſe with theſe two ſhadows of a form, 
and with the circuit of a feoffment alto- 
gether, The form of conveyance by bar- 


cap. * 
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gain and fale, made ſecure by writing and 


enrolment, by virtue of this ſtatute, cor- 

reſponds to our diſpoſition, without in- 

feoffment in Scotland: This laſt with us 

does not transfer ; it is only a ſtep to the 

transfer ; but in England, on a bargain 

and ſale, all notion of a ſuperior or deli- 

very is loſt, the moment the deed is inrol- 

led, the eſtate, to almoſt all effects what- 

ever, is veſted ab initio; nor can there be 

any dipute between competitor purchaſers, 

except what ariſes from the dates of their 

reſpective inrolments. And ſo much did 

the Engliſh in this form of conveyance diſ- 

penſe with the ſtrictneſs of forms, that till 

the ſtatute directing the inrolment, lands 

might have been conveyed by even a parole 

bargain and ſale; and even after this ſta- 

tute, as the eaſieſt forms of conveyance 

take place always in boroughs before 

other places, it ſtill remained allowable, 

+ An. ag till a ſtatute + of Charles II. by bargain 

—_ and fale, to 98 lands, by word of 
Bacen mouth, in cities and boroughs. 

EIn Scotland we are fo far approaching to 

Ne a moderation in the rigour of our forms of 


proves 
note. * conveyance, that though originally no one 


could grant to another what was granted 
| to 


Conveyances. 


preſent a man can aſſign over, his author's 


rſonal obligation to diſpone in the diſpo-— 

ſition, before he is himſelf infeoffed; and 
| for a long time, a perſonal diſpoſition with- 
out infeoffment, was preferable to a po- 


ſterior diſpoſition, though attended with it. 
Upon the ſame plan of facility of con- 


ſition de preſenti, and ſeiſin upon it, a 
| man may at preſent, in England, deviſe a 
: land eſtate by a mere teſtament, with the 


x ſame eaſe, with which he may deviſe the 
0 moſt inconſiderable ſum. 

; In the ſame manner, in the attachment 
I by law at preſent in England, the judg- 
1 ment of law only appears. The feudal 
, forms, except in the tranſmiſſion by eſcheat, 


are not even to be traced in it. 
charges its maſter with as few ceremonies, 


On forfeiture it is veſted as often in the 
publick as in the king, and on attachment 
for debt, the creditor is obliged to apply to 
none but the judge. 


has had the ſame fate; the heir, inſtead of 
plication | to the luperior, rather conti- 


to himſelf, till he was ſeiſed in it, yet at 


veyance, inſtead of the circuit of a diſpo- 


The land 


as land originally allodial could have done. 


The tranſmiſſion of facceffion ab inteſlate, 


nues 
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fey of 
nues that right which his predeceſſor had, 


than acquires a renewal of his predeceſſors 
right, and now takes the eſtate in the ſame 
way, that in the Roman law a Roman 


would have done: That is, he takes it by 
any ouvert act, ſhowin g his intention to 
do ſo. 

The form of taking an 1 s eſtate 
through the ſuperior, was the laſt feudal 


form of conveyance, that was kept up with 


ancient exactneſs, in the law of England; 
but the ſame ſtatute, which by abolifhing 


the tenures by knight's ſervice, abohſhed 


ſo great a number of the private rights of 


the feudal ſyſtem, put an end to the almoſt 


only remaining feudal form of conveyance 
in it. And thus thoſe rights, and thoſe 
forms, which ariſing from the pecuhar 


_ circumſtances of a rude people, abſorbed 
in themfelves all other rights, and all 
other forms; which for ſo many centuries 


in Europe, were a continual bond of 
union, and yet a continual ſource 
wars; which by one general tenor, ſubjec- 
ted to the ſame rules, princes and fubjects, 
kingdoms and private eſtates; that ſyſtem, 
which by the ſimplicity and orderlineſs of 
its principles, ſo long flouriſhed, and i 
2 7 1 yet 
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jet ſo much revered; fell not at once, but 2 
by flow degrees: Every age impaired ſome 
part of the fabrick, till in the end, un- 
natural, though well compacted and de- 
pendant as it was, it gave up moſt of its 
particular rights to the natural equality 
and police of ſociety, and ſubmitted its 

te peculiar forms to the diſpatch and eaſe ro- 

| W quired in the extended, varying, and intri- 

+ Wl cate dealings of mankind. At what period 

; ve ſhall arrive at the ſame. ſtate in Scot- 

no WI land, is uncertain; but it is certain we 
ed have been for ſome time faſt approaching 

of Wl to it; and as almoſt every nation in Eu- 
of rope, has run, or is running the ſame 
> WM courſe, it is not probable that we ſhall be 
oſe the only exception to that chain of cauſes 
iar and effects which is always the ſame. 
bed One difference, a confiderable and a cu- 

all r10us one, may be obſerved in the different 
5 WM channels, which the declenſion of the feu- 

of WI dal law has taken in England and in Scot- 

land. In the firſt of theſe countries, the 
tranſmiſſion of land-property through the 
feudal forms, had gone into diſuſe, when 
yet. many of the moſt rigorous feudal 
rights remained in the dependency, of te- 
nures by knight's ſervice : In Scotland, on 
= 1 „ 
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bly decayed, they have not been able to 


has been eſteemed ſo detrimental to the reſt 


Hoy of 
the contrary, the dependency of this laſt 
tenure has been aboliſhed, though yet the 
old forms of tranſmiſſion univerſally r re- 


main over the country. 


In England, the great commerce, and 
frequent fluctuation of land- property ariſ- 
ing from it, made the embarraſſment of 


the feudal forms of tranſmiſſion too incon- 


venient to be born with; while, on the 
other hand, the power of the king, and of 
the great families, ſupported the military 
tenures, with the ſolid intereſts to them- 
ſelves ariſing from them. In Scotland 
again, as the power of the nobility is viſt- 


ſupport the dependency of a holding, which 


of their fellow-ſubjects ; while, on the other 
hand, we have not yet arrived at ſo extend- 
ed a commerce, and conſequently, frequent 
fluctuation of land-property, as to make 
the embarraſſment of the feudal forms of 


tranſmiſſion, be very ſenſibly felt. A 

When from a greater extent of com- th 

merce, theſe embarraſſments come to be de 

more ſenſible, we ſhall pr obably come to 

ſell lands by bargain and fale, or for form's 10 
; 


ſake, by 1 like leaſe and releaſe. 
We 
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We ſhall deviſe lands by teſtament, not by 


a diſpoſition de præſenti. Our adjudica- 


tions will be compleated without acknow- 


ledgement of the ſuperior. The heir will 


take his anceſtor's eſtate by entry, not by 


ſervice and charter. And as there is alrea- 


dy an union of kingdoms and of intereſts, 
there will probably be in theſe reſpects, in 
future generations, an union of forms and 
of laws. 


s E C T. IV. 


b ORMs of conveyances are only to Records. 

be regarded, in proportion as they : 
5 ſecurity to purchaſers and creditors: 
Hitherto they have been traced, as recur- 


ring to, or deviating from feudal princi- 


ples; but in this ſection it is to be enquir- 
ed, how far the forms of conveyances in 
Great Britain, have a more intrinſick and 


and independent value, as conferring ſecu- 


rity upon purehaſers or creditors. Perhaps 


the digreſſion will be pardoned, in conſi- 
eration of its importance. 


It is not a little to be wondered at, that 


a nation ſo wiſe and provident as the Eng- 


lih, ſhould at all times have been fo defi- 
1 1 85 | cient | 


8 
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purchaſers or creditors can know with cer. 
they buy, or to whom they lend. 


feoffment and livery, and the after one by 
leaſe and releaſe, and the ſtill more modern 
one by bargain and ſale, there was no ne- 
ceſſity to record the tranſmiſſion : Nay, fo 
careleſs were the anceſtors of the Engliſh, 
that theſe conveyances would have been 
good, though not reduced into writing, 
and only.executed by parole. 

This negligence was bad enough, in all 
theſe modes of tranſmiſſion; but in that 
of bargain and ſale, by which the eſtate 
was veſted without livery of the land, it 
Ab. 27, Was intolerable : and therefore, by a“ ſta- 
6 tute in the reign of Henry VIII. all bar- 

gains and ſales were ordered to be inrolled, 
within ſix months from their date; and by 
| + An. 29. à future + ſtatute, all conveyances of land 
| _ 5 for more than three years, were ordered to 
be executed in writing. 

In the ſecurities for debt, the law of that 
country ſeems to have been more provi- 
dent; for on a recognizance or ſtatute be- 


ing enter ed into by a debtor, the ſecurity 
was 


* 


cient in the uſe of regiſters, by which alone 
tainty, the eſtate of the perſon from whom 


In the ancient voluntary conveyances by 


and determination of real differences re- p 
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vas inrolled; and upon execution by ele- 


git, the 4 ſheriff was obliged to $6 his + Bacon, 

vol. 2. 
writ of elegit into the court fre om which E 
proceeded. 


Notwithſtanding theſe precautions, pur- 


chaſers and creditors remained however up- 


on an extreme uncertain footing; for ſtill 


many kinds of voluntary conveyances were 


not under a neceſſity of being recorded: 
and therefore, through theſe a man might 
convey over the ſame eſtate to ſeveral 
different people: or, as there w Ano re- 
cord of wills, he might gra BEE ity on 
that eſtate from which he had been difin- 
herited. : 


To remedy theſe things,” a pre 


which had been originally inſtituted for 5 


other purpoſes, was turned into an inſtru- 
ment of conveyance F. Fines were origi-; Mad. 
nally no more than a friendly compoſition form: _ 


iflert. 


corded in the ſuperior's court, and they & ſed.— 


were the more eaſily admitted, becauſe the vol. 2. 
pares of the court, who were the judges of P. 520. 


it, were through them, the ſooner diſmiſſed 

from their ee on the court, and 

the ſuperior received a fine upon the com- 
poſition made. But as fines were very _ 


8 2 5 much 
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much favoured in the law, people took 


advantage of them, and by feigned ac- 


knowledgements of a feoffment, recorded 
originally in the lord's court, and after- 


wards removed into, and limited to the 


king's court, turned theſe fines into a very 


ſecure form of conveyance; for the effect 
of them was to conclude not only the right 
of thoſe who were parties to them and 


their heirs, but to conclude alſo all others, as 


An. 18. 


'Ed. 1. 


Stat. of 


the ſtatute of fines of the 18th of || Edward 


I. declares, if they make not their claim 
within a year and day. 

Although theſe fines ſtanding thus at 
common law, or at common law explained 
and aſcertained by ſtatute, were a remedy 


to much of the uncertainty to which pur- 


»An. 13. 


Ed. 1. 


| cap · I. 


+ An. 4. 


H 7. 


C:4P 24. 
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11.8 
cap. 30. 


chaſers were formerly expoſed ; yet another 
ſtatute *, authorizing eſtates tail, having 
declared, that any fine levied of them, 
ſhould be null and void; no fine could ex- 
tinguiſh the rights of heirs of entail: and 
ther f lettlements in tail being private, and 
not recorded, the purchaſer or creditor 
was ſtill inſecure as againſt them. 


To remedy this +, a ſtatute of Henry 


VII. and another of 4 ＋ Henry VIII. ex- 
1 


— „ tns TEST 
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plaining it, enacted, that fines for the fu- 


ture, ſhould bar the iſſue of tenant in tail. 


At the ſame time, as it would have been 


very partial to have introduced all theſe 
things in favour of purchaſers, unleſs ſome 
additional care had likewiſe been taken of 


thoſe who had rights in ſuch eſtates, the 


neceſſity of proclamations, was therefore 


by theſe laſt ſtatutes eſtabliſhed, and the 
right of claim, in thoſe having intereſt in 


the eſtate, was extended from one 192 to 


five. 


The ſtatutes of Henry vn. 451 Henry 


VIII. remedied by ſuch means, part of the 
inſecurity of purchaſers; but they did not 
remedy it entirely; for though thoſe ſta- 
tutes barred the iſſue of tenant in tail, they 
barred not thoſe who had the remainder or 


reverſion in fee. . 


Theſe laſt then were Rill to be Wet 
by a common recovery, a form of convey- 


ance, which had formerly been ſometimes 


261 


uſed to defeat entails, but which after tgße 


time of Henry VIII. was uſed continually, 


whenever it was neceſſary to extinguith 
theſe remainders and reverſions in fee, and 
by that means became, like a fine, one of 
the common aſſurances of the kingdom. 

8 3 This 
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This recovery was made good by a feigned 
ſait and judgment recorded, in which the 
eſtate was evicted from the tenant in tail, 
and relief given to him upon the lands of 
an imaginary warrantee who was worth 


nothing. As the relief was ſuppoſed when 


got, to go in the ſame courſe of deſcent 
in which the lands recovered would have 
gone, this was deemed a recompence both 


to thoſe in remainder and reverſion, and 


imaginary as it was, they were not permit- 


ted to impeach it. 

Extended 1n their effects, as thoſe * 
and recoveries are become, though they 
confer additional ſecurity upon purchaſers, 
yet they confer none upon creditors; and 
even to purchaſers there ſtill remain two 
dangers, which no foreſight can be ſecure 
againſt: for as there is no regiſter either 
for rents or mortgages, the purchaſer ean- 
not be certain of the rents to which the 
land is ſubjected, and ſtill leſs of the mort- 
gages affecting it, of which the mortgagee 
may not even be in poſſeſſion. 


In Scotland it was a conſiderable time 


before the alienations of land- property 
were frequent, and at the time they be- 
came ſo, we had before our eyes all the 


wi 
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miſchiefs ariſing from the want of regiſters 
in the Engliſh forms of conveyances: and 
therefore the eſtabliſhment of our regiſters, 
inſtead of being the produce of partial re- 
medies to partial evils, ſeems to have been 
the reſult of an umverſal, and ws and 
provident plan. 

Thus by an act of * James VI. ct An. 
by two of + Charles II. ſeiſins upon vo- ng 4 
luntary conveyances were ordained to be + An. 
regiſtred in certain regiſters. In involun- , ume 
tary conveyances again, the privy council } An. 
ordered all compriſings to be regiſtred ; a kt = 4 
ſhort record on the allowance of compriſ- f Books 
ings, came by practice in the place of that commcit, - 
regiſtration ; and this practice, was by a 5 
ſtatute F of Charles II. approved of. In 1636, 
tranſmiſſions from the dead to the living, * ws 
by the conſtitution of the chancery, the _ 
retour or verdict of the jury on the ſervice * 
was obliged to be recorded; or though 
there had been no ſuch neceſlity, the neceſ> 
ſity of regiſtering, the ſeiſin would have 
been ſufficient. The ſame ſtatutes which 
ordered the regiſtration of ſeiſins, made 
more effectual, than it had been, the regiſ- 
tration of reverſions. Real burdens being 
made good in the feudal form, fell under 

8 4 the 


the neceſſity of the ſame regiſtration of ſei. 


An. 
1581. 
cap. 119. 
An. 1600. 
cap. 13. 
An. 1597. 
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fins. By an act in the reign of || James 


VII. not only the irritant and reſolutive 
clauſes of entails, were ordered to be re- 


peated in the inſtruments of ſeiſin, but a 
Particular record was directed for that ſpe- 
cies of ſettlement. Statutes were made in 


the reign of * James VI. to eſtabliſh, and 
to perfect the regiſtration of inhibitions, 


and interdictions, againſt thoſe who were 
prohibited to convey by the law. Many 
acts of ſederunt, and other ſtatutes, pro- 


ceeded upon the ſame plan with thoſe al- 


ready mentioned. And to crown all, by a 
proceſs of reduction, and improbation, and 
certification following upon it, which cuts 
off every thing, even rents and mortgages, 
purchaſers are more effectually cleared of 


incumbrances in Scotland, than by a fine 


and recovery, they are cleared of them in 


England. 

In ſhort, by the number and regularity 
of our regiſters, not only purchaſers of, 
but creditors upon land eſtates, if they are 
tolerably inquiſitive, are as ſecure of the 


condition of their ſubject, in the Jaw of 


Scotland, as they are in the law of 85 na- 
tion upon earth. 


of 
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Of late years it appears, that the Ei 1 
iſh are becoming ſenſible of their deficien- 
cy in the want of regiſters, and are at- 
tempting to remedy it. 

Thus by an act of + queen Ann, a re- An. 2. 
ziſtry is ordained to be kept, of all deeds and. ap 4. 
conveyances executed, which affect lands in 
the weſt riding of York-ſhire. Another ſta- 
tute of the ſame 4 queen, eſtabliſhed a ſi- : An. 6. 
milar regiſter 1 in the eaſt riding of Vork- n 
ſhire. A third & does the ſame in they An. 7. 
county of Middleſex. And a ſtatute of = £4 
the || preſent king extends it to the W As 8 
nding of York-ſhire. 8. 2. 

In moſt of the regulations affecting ® * 
and-property, the law of Scotland is a 
| proaching to the law of England. But in 
* WE the eſtabliſhment and completion of regiſ- 
ters, it is probable, the law of England 
will rather approach to, and imitate that 
of Scot] and. 


— 1 
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CHAP. VII. 


Hiſtory of Juriſdictions, ad of the 


"Forms of Procedure i in Courts, 


AM far from attempting in this chap- 
ter, to give a compleat hiſtory of the 
courts, and far leſs of the procedure in the 
courts of Great Britain. I pretend to trace 
thoſe courts, and that procedure, ſo far on- 
ly, as they are connected with the progreſs, 
and declenſion of the feudal 1 of our 


3 
8 B OT. . | 


HE natural progreſs of Jurifdicion 
ſeems to be this: 

Zn the rudiments of ſociety, people unite 

more from the accident of living in the 


ſame family, than from any notion of ad- 


vantage or order: they are all children, or 


wives, or ſervants of one head; the former 


were under his ſubjection from their age, 


the others from their condition, and that 


power” which in his youth he was able x 
a ho 


Juriſdiclis ons. 


hold through force, he retains in the de- 
dine of his life, from authority. 

The firſt tribunals, 'in the order of 
things, then, were the domeſtickx. 

When many ſuch families are reſiding : 
together, it cannot be long, till one head 
of a family, from his ſuperior wiſdom or 
force, becomes maſter of the reſt; but his 
ſuperiority muſt be ſupported by the ſame 
activity which gained it; and therefore, in 
this tranſition from domeſtick to political 
government, the chieftain himſelf, will be 
not only be general in war, but jus in 
peace. 

It ſeems an invariable law in the politi- 
al world, that ſociety ſhall not remain 
bng in the ſame ſtate. The ſmall prince- 
tm we are ſpeaking of, if the ſociety ſub- 
iſts for any time, either extends itſelf by 
conqueſt, or is changed into a republick ; 
one of which caſes muſt happen, whenever 
he inhabitants encreaſe greatly in numbers: 
n either caſe, theſe numbers of inhabitants 
make it impoſſible for the ſupreme magiſ- 
rate to take cognizance of every cauſe ; 
ind the complexneſs of their actions pro- 


Wcing an equal complexneſs in the regu- 


ktions of their actions, puts it out of his 


 Hiſtery of 
power to take cognizance of almoſt any, 


The chief magiſtrate muſt be too much | 
employed in military, and political, to 
have either time, or knowledge, for juriſ- Ml * 
prudential functions. Juriſdiction is there- Ml © 
fore intruſted to ſubordinate magiſtrates, ' WM ” 
who may make juriſdiction more immedi- f 
ately their concern. th 
At the ſame time, law is not yet, during Ml © 
this period, become ſo extenſive an art, as l. 
to give entire occupation to thoſe ſubordi- (1 
nate magiſtrates, and therefore, for a long 
time, they perform the functions of prieſts, “ 
of ſoldiers, or of ſenators, together with Ml ** 
thoſe of judges. Who the particular per- ihe 
ſons ſhall be, who are intruſted with theſe ife 
magiſtracies, varies with the 1maginations Th 
and circumſtances of different nations. By fe 
the Jews, among whom the ſubordination MW" 
of internal policy was profound, juriſdic-ﬀ ©" 
tion was given to age. By the Romans, WIE 
haughty and vain, to ſplendor of race. 
The ancient Germans, fierce and free, fror 
ſcorning human, would yield to none but 2 


the divine authority; and, as Tacitus te- 
lates, made the miniſters of God, the 
avengers of injuſtice. f 


Juriſclictions. 


others, and the continual intercourſe of all, 
make the ſcience and art of law ſo exten- 
ive, that it can allow no conjunct occupa- 
tion to thoſe who are intruſted with the 
care of it; lawyers then are formed into 
bodies by themſelves, and from theſe bo- 
dies the judges are taken. 


ries of all nations, particularly by that of 


the ancient Germans, men had power « 
life and death in their own families. 


preſent intruſted entirely to judges. 

The gradation from the third to the laſt 
ſtep of this progreſs, conſtitutes the hiſtory 
of feudal juriſdictions in Great Britain, 
and muſt therefore be traced by itſelf. 


But when the ſtate of ſociety comes 
nearer its perfection, the greater numbers 
of men, and their ſtill greater numbers of 
rights, the folly of ſome, the injuſtice of 


This progreſs is confirmed by the hiſto- 


our anceſtors. Tacitus relates, that among 


The princes who gave a beginning to = . 
feudal ſyſtem in Great Britain, were at 
once generals and judges.— When the 
conqueſts were ſettled, their officers ſhared 
with them in a regular juriſdiction, —And 
in the end the power of judging taken 
from thoſe who formerly enjoyed it, is at 


; 1 | 
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270 ä History of” . 
Joriſdicti- It is obſervable, of all the conqueſts made 
| . by all the feudal nations, that to the poſ- 

ſeſſion of lands there was always attached 
a power of judging the people who lived 
on them. Many particular reaſons contri- 
buted to this, but a general one is obvious, 
. 'Thoſe old nations had not arrived at that 
regularity of police, which makes the arm 
of the governor, and the voice of the law 
attended to, through the furtheſt bounds 
of the ſtate: fierce as well as independent, 
they would ſubmit to that authority alone, 
which could immediately obſerve, ſeize, 
and puniſh, and that juriſdiction, which 
in the hands of kings or of judges would 
have been vain, was therefore given to the 
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8 proprietors of lands « Over their own terri- 0 
tories. | 5 


Upon this gltem, the lords of charter 


* L. Ed. land, whether * eccleſiaſtical or civil, among 15 


Confell. | ; 
Ne ;. the Saxons, were inveſted with a power of 


judging their own people in their own * 
+ Spel. Courts, which from the great hall of the 1 
Gloſſ .,_ manor in which they were held, were cal- 0 © 


mot. led + Halmotes. 
In the ſame manner, the people on the 1 

king's land were ſubject to the king's judge; 

Chap, 1 1. and the allodial people, or the Liberi 5 
. 1 being 


Juriſdictiams. W 1 
being attached to no lord, in a ſeignioral 
capacity, were ſubject likewiſe to the king's 
judge. The name of this judge, in each 
county, was the Reve or Sheriff, who had , L. Ed. 
ſeveral judges under him, according * to Confeſſ. 
the ſeveral diviſions of the county; and the . 


Hunts — © 


Spel. 
0 name of his court was the Revemote, when e 
he fat as judge of the county, and the dredus. 
; + Burghmote, when he ſat as Judge of af L Cx 
borough. 5 
ls fu 


Theſe courts of the king, and of the 
lords, had their ſeparate limits; nor could 
the former 4 intermeddle in the firſt in- f L. Ea. 


Fo ſtance, with. the cauſes, or the poopie be- ü e | 
14 longing to the latter, e 
* The only exceptions to this indepen- L. Canin 
5 dence of the lords, were the following : Ne 16. 
""W When the lord refuſed juſtice altogether, 
or when he was ſo poor as not to have a 

1 court of his own, recourſe was had to the 


of king's court; although in this laſt caſe, 

| lays the 8 bane, Salvo poſtea jure baronum it- 5 L. Ed. 

* rum. Again, when one lord pretended to _ 

4 give judgment in the caſe of a perſon ſub- * 
ect to another lord, in order to prevent 

hs the juriſdictions from claſhing, they were 

both obliged to remove to the Revemote, 

which being the king's court, was deemed 

e FRY 
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to be ſuperior in dignity to both; and for 
the ſame reaſon, when a diſpute aroſe be- 
tween two thanes, they were obliged, as 
_ art. appears from a * Norman law, reciting a 
lay of Edward the Confeſſor, to apply to 
the king's great council, in which he fat 
himſelf in perſon. 

It is no objection to this ſeparation of 
juriſdictions, that the biſhop, who, as a 
lord of charter land, had a court of his 
own, is yet deſcribed in many of the Saxon 
laws, as fitting together with the ſheriff in 
the king's court. For he ſat not there in 
his own right of juriſdiction, but as called 
to be an aſſiſtant and adviſer to the ſheriff, 
who in thoſe times could not be ſo learned 
in matters of judgment as the other. What MW ? 
proves this beyond contradiction, is, that F 

+ Doomſ the biſhop had no + ſhare in the fines of 

day. the court; and the right to the fines of the 
1 ſcourt, was at that time, in all nations df 
Gloſl. feudal origin 4, the ſure teſt, of having, or 
Vice- 5 „3 

comes. not having a proper juriſdiction. 

* it From the court either of the lord, or of 
tib. 3. the ſheriff, among the Saxons, there lay an 
cap. 20. appeal to the king, who fat in his great 


council, and took COgNLzANce of it. But 
the 
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theſe * appeals were rare, in ſingular caſes, * . works 

and diſcountenanced. 3 ry . 
Upon the Norman conqueſt, all the Tal- 70 at 

lodial were converted into feudal lands, by © 5 

which means the earls acquired the ſame 

power over the freemen become now their 

vallals, as had formerly belonged to the 

king; or rather retaining their former 

titles, they became in reality lords, and as 

ſuch, had juriſdiction in their own lands. 

The neceſſary conſequence of the interpo- 

ſition of the earls between the king and the 

freemen, was, to throw the power of the 

king over theſe laſt, one ſtep further back. 

But to prevent the king's power from be- 

ing by this means entirely excluded the 

provinces, the ſheriff court was ſtill retain- 

ed, and not only upheld in its ancient 

powers, but new powers were added to it. 

It was made I co-crdinate with the lords 1 Brat: 

courts in moſt caſes: it was made ſuperior | lid. 3. 

to them, in many caſes enumerated by 5 Slay: 

$ Glanville, and received appeals from ata, 

them: and as the || Norman princes obli- I Ft 

ged the biſhops, the late earls, and the old © 

lords, all to attendance in it, it received 

additional PO: . 
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To give more ſtate to his own juriſdie- 
tion, and to keep the provincial juriſdicti- 


ons in awe, * William the Conqueror eſta- 


coures(a,) bliſhed a conſtant court in the hall of his 


courts (A. 


own palace, called Aula Regis, for all mat- 


ters of right, of crimes, and of finances. 


This ſingle court executed that buſineſs, 


I Bacon 
voce 
court Ba- 
ron. 

7 Orig. 
juriſdict. 
p. 30. 


which is at preſent divided among the four 
courts of chancery, king's bench, common 
pleas, and exchequer. It conſiſted of the 
chief officers of the king's palace. The 
juſliciarius capitalis, inſtead of the king, 
preſided in it: and appeals from both the 
lords courts, and the kings courts, and 
complaints againſt all inferior judges, were 
greedily received, and encouraged in it. 

Yet during the reigns of the firſt princes 
of the Norman race, almoſt all ſuits , 
even thoſe of the higheſt conſequence, as 
appears from the famous # deciſion againſt 
the biſhop of Bajeux, brother to the Con- 
queror, were determined in thoſe inferior 
courts, with a power of appeal to the 
king's jufticiarins capitalis, in aula regis. 

It will be eaſily imagined, that the king 
could not be very fond of theſe territorial 


juriſdictions of the lords, or even of the 


«ſheriff courts, which were ſometimes under 


the 
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| the influence of the lords. And therefore 
Henry II. divided the kingdom into ſix 
| circuits, and ſent judges itinerant through 
the land. 

The ignorance of the judges in inferior 
courts, the variety of cuſtoms introduced * 
by ſo many independent courts, and the 1 
| management of buſineſs by parties and fac- 
tions in them, were the pretences for this 
e alteration ; but the real cauſe was, the view 
of humbling the power of the great men in 


A their counties. 5 1 
: Henry was not contented with this; he 8 
l divided part of the buſineſs of the aula re- 
e gis, or of the court of the juſticiarius capi- 

zalis, among two new courts, called the 
$ king's bench, and the common pleas; the 
, one for criminal, the other for civil mat- 
s ters: and theſe drew to them, not only by - 
t appeal, but in the firſt inſtance, many ſuits 
- which had been anciently decided in the 
r counties: and Edward I. who compleated 
e this diviſion, in order to give more ſtate to 

theſe courts, ſat ſometimes himſelf 1 in the 
g court of king's bench. 
al The ſame prince, Edward I. * 3 „ An. 19; 
e ed the boundaries of another ſupreme 50 % TY 

s 


er court, which had been raiſed out of the 
le 1 aula 
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An. z. 
Ed. 1. 
ca p. 35. 


F An. 15. 


Ed. 1. 


Hier ＋ 
aula regis, the court of exchequer. He 


took opportunities to * abridge the powers 
of the lords in their own courts. He in- 


vented a new juriſdiction, to wit, that of 


the juſtices of peace; which being a wheel 
within a wheel, tended greatly to diſtract 


the power of the lords upon their eſtates. 


And his ſucceſſor took the nomination of 
all the ſheriffs into his own hands , ſome of 
whom || his predeceſſors had been ſo un- 


wary as to make ſheriffs in fee, and of 
others they had allowed the election to 


remain in the free-holders, if they melted 


to elect. 
Edward III. is ſaid to have extended the 


Juriſdiction of the court of chancery ; a ſu- 


preme court, which had hkewile its foun- 
dation in the ava res; but which after- 


terwards, by applying the remedies of 


equity to ſtrict law, and by granting in- 
junctions, came to curb the juriſdiction of 
the other courts, and to ſwallow up the 
greateſt part of the buſineſs of the com- 
mon law. 1 

Upon the diſſolution of the aula regi,, 
and the formation of the four great courts 


out of its ruins, the houſe of peers came 


to be the ſupreme court of appeal. The 
Kang? 


wi. by le... 
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king's great council, among the Saxons, 
had conſiſted chiefly of the great thanes of 
the kingdom: the aula regrs, among the 
Normans, being made up of the officers 


of the palace, had likewiſe conſiſted chiefly 


of the great lords of the kingdom : and 


when the firſt of theſe courts of dernier re- 


fort was ſunk, and the other divided into 
other courts, the great lords of the realm 


being aſſembled by themſelves, and though 
a part of the parliament, yet retaining their 
ancient diſtinction, fell naturally, accard- 


ing to the analogy of ancient practice, to 


be conſidered as the great court of appeal 
to the nation. 


By theſe means the bullets of the YO 
rior courts gradually decayed: the king, and 


the king's courts, by ſtatutes and devices, 
drew that buſineſs to themſelves : the feudal 


juriſdiction ſunk ; the official juriſdictions 
roſe: and at preſent a landlord cannot hold 


plea of debt, or treſpaſs, when the debt or 
damage amounts to forty ſhillings; and a 
ſheriff is more properly an officer than a 
judge, and in his county court cannat de- 
termine in a debt amounting to forty ſhil- 
lings, unleſs in conſequence of a commiſ- 
hon, and by a writ of juſtices, 


I ol Yet 
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Vet even when the feudal juriſdictions 
were in general put an end to in England, 
the remains of them appeared, and with 
vigour too, in the courts Palatine. The 
Palatines had anciently their own courts, 
into which the king's writs could not go, 
and they had a power of pardoning all 
murders, treaſons, &c. with many other 
royal powers, and many royal appearances, 


in which theſe powers were made good, 


But as it had been the bent of the king, 
and of his judges, to cruſh in general the 


' courts of the lords, ſo it continued to be 


Coke, 

4. Inſt. 
21. 
Coke, 


ibid. 222. 


the continual aim of both, till they ſuc- 
ceeded, to ſubject theſe laſt particular ex- 
ceptions, as much as poſſible, to the gene- 


ral law of the land. 


The county Palatine of Pembroke fal- 


ling into the king's hands *, was taken 
away by ſtatute. Although Hexam + had 


by one parhament been acknowledged to 
be a franchiſe where the king's writ went 
not, and by another had been named a 
county Palatine; yet in the reign of queen 
Elizabeth its authority was ſifted, and its 
pr ivileges were taken away by parliament. 


1 An. 16. And $1 in the reign of Charles I. a juriſdic- 


Char. 1. 


Cap. 10. 


tion in the dutchy of Lancaſter, ſimilar 
e 00 
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to that of the ſtar chamber, was abend 


by ſtatute.— In reſpect to the counties 
palatine that were allowed to remain, con- | 
trivances * were fallen upon, in ſome caſes, * Coke, 
to extend the force of the common law 2.5 . 
thither.— By a ſtatute of Henry VIII. +2 . Toſt. 
the county palatine of Cheſter, which be- rs mn 
fore was not even linked to the political! Hen. 8. 
body, was ordered to ſend repreſentatives 't 
to parliament; and this ſtatute proceeds 

on a complaint of the inhabitants of the 
county, that ſeveral incroachments had 

been made, upon © the ancient juriſdic- 

« tions, liberties, and privileges of the an- 

« cient county palatine. Under pretence 

that juſtice was not exactly adminiſtred 


in the county palatine of Cheſter, power 


was given to the lord chancellor, by a ſta- 

tute of 1 Henry VIII. to appoint juſtices + An. 2). 
of the peace, and of gaol delivery, within Hen. 8. 
the county of Cheſter. And an after ſta- 


tute of the 27th $ of the ſame prince, e Re 


a general and important blow to all thoſe Heo. 8. 
private juriſdictions. This ſtatute recites, P24. 
« That where divers of the moſt ancient 
« prerogatives, and authorities of juſtice, 

« appertaining to the imperial crown of 
« this had been ſevered from the 


of 


= T4 e « ſame, 
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« ſame, by ſundry gifts of the king's pro- 
« genitors, to the great diminution and 
« detriment of the royal eſtate of the ſame, 
« and to the hinderance and great delay 
« of juſtice:” Therefore, it tak es from 
the proprietors of the counties palatine, 


the power of pardon, it takes from them- 


the power of naming juſtices of eyre, of 


Scots ju- 


1% ictions. 
22 


aſſize, of peace, and of gao! delivery: 


whatever powers it takes from the proprie- 


tors, it gives to the king: and in order to 
aboliſh even the form of the ancient autho- 


rity, when the reality was gone, it ordains, 


that all writs and proceſs within the coun- 
ties palatine, ſhall run in the name of the 
king. 


Such 1s the progreſs from territorial to 


{ fendat- juriſdictions in England. A pro- 
grels ſimilar in general, though differing 
in particulars, may be traced in Scotland. 
The law of the one country 1s often no 


more, than a reflection, with ſome varia- 


tions, of that of the other. 
As we have not the knowledge of our 
antiquities ſo far back as the Engliſh have, 


it is impoſſible in our law, to trace the diſ- 


tinction between the vaſſals and the free- 
men, the lords preſid! ing over the one, and 
. the 


<> 
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the king's officers over the other. But af- 
ter that diſtinction was aboliſhed, the ſame 
courts appear equally in the antiquities of 
both countries. 

The kings in Scotland had very carly 
* given away all the crown lands; this * Leg. 
made them dependent upon their 3 . 
The want of property too in feudal time 
could not fail to be attended with the be 
of juriſdiction. And for a very long time, 
they do not ſeem to have been ſo provi- 
dent, even to controul the territorial juriſ- 
dictions, as the princes in England were. 
Hence they granted conſiderable civil 
juriſdiction to boroughs and baronies; 
they granted likewiſe the power of pu- 
niſhing with death, to ſuch of the former 
as they erected into ſheriffdoms, and to 
ſuch of the latter as they indued cum faſſa 
et furca. They made many of the ſheriffs 
+ chamberlains, conſtables, and other of- + as. 
ficers of the law hereditary. The king's 75 
ſheriff loſt by diſuſe, the right which he 3 
anciently had, of Deng preſent when the f *#** 
lords held their courts F, ad videnduum, ft Stat. 
curia recla tractetun. Hereditary regalities _ = 
both eccleſiaſtical and civil, were erected, 
with power to judge even in the four pleas 


of 
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of the crown, and with many other powers 


| almoſt equal to thoſe of the courts palatine 


in England: and although upon the refor- 
mation the eccleſiaſtical regalities might 
have fallen, the juriſdictions of the church 
were preſerved * in the hands of private 
noblemen, when her temporalities were 


ſeized. Even private hereditary juſticiaries 
were erected in favour of private perſons 
over their eſtates: and at laſt by ane grant, 


the king in a manner ſurrendered the ſword 


of juſtice out of his hands, by making the 


office of the juſticiarius of Scotland, an of- 


fice of inheritance in the family of Argyle, 


As theſe feudal courts, in their conſtitu- 


tion, were independant of the king, fo in 


their procedure they were {till leſs depen- 
dant-upon him, and in a good meaſure in- 
dependant of each other, The right of re- 
pledging was a right which a judge had 
of + reclaiming from another court any 
perſon who was ſubject to his own, Now 
one baron þ could repledge from another. 
In certain caſes a baron could repledge { 
from the ſheriff, The borough could re- 
pledge not only from || the ſheriff, but 


* An. 1587. cap. 29. Þ Stat. Alex. cap. 4.—Rob. I. 
cap. 10. f Quon. Attach. cap. 8. 5 Balf. p. 40. || Au. 1488 


cap. 1. 
from 


u 2 f :-- 
from * the juſtice eyre. And the proprie- 
tors of regalities could repledge from + all 


courts whatever. And not only could the 


cople under theſe territoral judges be re- 


pledged, but when they ſubmitted to other 
juriſdictions, they | were ſubject to puniſh- 
ment. EO „ | 


Our kings ſeem at laſt to have been 
ſenſible of thoſe weakneſſes in their go- 


vernment; they became rapacious in the 
forfeitures, their revocations of the gifts of 
the crown were frequent, and their at- 


tempts to perpetual annexations as fre- 


quent. .- 5 1 

During this period, the attempts of the 
princes to raiſe their own courts above the 
feudal courts, and the endeavours of the 
fendal judges, to keep the determination 
of law matters in the ancient provincial 
courts, are very obſervable, | 


The/thing was ſo far favoured by the 


ſubordination of the feudal ſyſtem, that 


there lay an appeal from the baron &, to 


the ſheriff or his deputies, and from them] 


to the juſticiary or his deputies, and from 


» Leg. Burg. 85. & 61.—It. Juſt. 12. + Ir. Juft. 11. 


Skene voce lter. 12.—Balf. anent Regzlity. 4 Qn. At- 
tach. cap. 27,—Rob. 1. cap. 32.—Balf, of judges. 5 Reg. 
Maj. lib, z. cap. 21 & 22. || An. 1503. Cap. 95. 


the 
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the borough * to the chamberlain : a com. 


plaint lay + againſt the judge of the rega- 
lity to the juſticiary; and an appeal from 


both the juſticiary and the chamberlain, to 


the king and his council. The parliament 
originally conſiſted chiefly of the great lords 
eccleſiaſtical and civil. By the king's coun- 
cil therefore was meant #, the parliament 
when it was ſitting, or ſuch of the, mem. 
bers as were attending the king, when It 
was not fitting. 
From the ſame feudal ſubordination, a; 

the king ſat in judgment himſelf, which 


he continued ſometimes to do, ſo late as 
the reign & of James VI. fo he had at all 


times, upon a complaint, a power ol 
bringing directly the feudal judges, as well 
as their parties, before himſelf and his 
council, or even before himſelf, at his eu. 
pleaſance, as a * ſtatute expr eſſes it. 

But when many of the jur i{dictions were 


become hereditary in families, thoſe ap- 


peals to the king's courts were of little uſe 


to him; appeals to a parliament indepen- 
dant of him were of ſtill leſs. And com- 


* An. 1503. cap. 95. + Stat. Rob. 2. cap. 3. 14. Rob. 3. 
cap. 34. {| Skene not. ad Reg. Maj. lib 1. cap. 3. 5 Cal, 
ib. 3. D 7. N. 12. || Skene voce ſheriff, an 1424. cap. 45* 
an 1426. Cap. 94. As. 1469. Cap. 20, 


plaints 


 eriftittiins 285 


plaints directly to himſelf, were rare from 
the dread of the territorial juriſdictions, 


and from the conſequences of a defeat. 


For which reaſons, when a regality fell 

into the king's hands, he came into the 
practice of ſubjecting * the people in it to + An. 
his ordinary judges, and of annexing the dag 2 
regality itſelf to the royalty; and in a F ö 
particular caſe he ſtretched the execution f R 
of the ſheriff into the bounds of the rega- 1449. 
lity. In one reign he ſent a new ſet of P.. 
judges, called lords of ſeſſion | + to hold An. 
courts where he pleaſed, three times in the 2 65. 
year, and forty days at a time. Theſe 
judges were choſen by the king as he pleaſ- 

ed, from among the eſtates of parliament. 

All the powers of juriſdiction which had 
formerly belonged to the king's great coun- 

cil, were given to them. Although an ap- 

peal & from the inferior juriſdictions to the; 45. 
parliament, was allowed, yet, as the lords oa 
of ſeſſion gave more attention to private 8 
buſineſs than a parliament could do, people 

choſe rather to apply to them than to appeal 

to it; and as they were a committee of par- 


lament, no appeal lay from them || to the f a. 


parliament. In another reign, under pre- 1457. 


tence of the ſhort ſeſſions of theſe lords, 
es the 


An. 1455s 
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* An. 


cap. 62. 


| Hitory of 
the king put another ſet of judges in their 


. place, called * the lords of daily council, M | 
cp. 58. Theſe were a fixed court, ſitting continu- WW « 
ally, as buſineſs occurred, at Edinburgh, i 
or where the king reſided : they were cho- t 
ſen by him: there was no neceſlity for his 2 
chuſing them from among the eſtates of f 
parliament: they got all the late powers fl ji 
of the lords of ſeſſion, and which the 0 

great council more anciently had. As no 
appeal had been allowed from the lords of le 
ſeſſion to the parliament, fo it was under. d 
ſtood, that no appeal lay from the lords M in 
of council to it: and ſtill further, to give Ml ty 
leſs importance even to appeals from the IM ne 
juſticiary to parliament, the king, upon a wi 
petition to him for an appeal, or, as it IM nc 
called, a falſing of doom, inſtead of remit-M in 
ting the affair to parliament, remitted M ral 
it to thirty or forty perſons named by him- WO it 
' ſelf, who, according to the words of the die 
+ An. ſtatute +, * had power, as it were, in at WW po 
1503, * parhament, to decide, and diſcuſs the Wl fav 
TA © faid doom.“ far 
1424 The poſſeſſors of feudal juriſdictions on I led 
$ An.” the other hand, procured at one time, 3 pr. 
— 6. law 4, repeated often $ afterwards, tha dif 
42.245. all ſuits ſhould paſs at firſt through ther IM pri 


| ordi- 
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ordinary courts. At another time | „that f Spry 
the lords of ſeſſion ſhould not judge in cap. 61: 
queſtions of heritage, and that in other 
queſtions, parties might apply to them or 
the judges ordinary as they pleaſed. And 
afterwards ||, that appeals from the ſheriff HA 150z 
ſhould be diſcuſſed in the county, by a f. 95. 
juſtice eyre, conſiſting of the freeholders 
of the county, : 

In this ſtruggle betwixt the king nd the 
lords in ſupport of their reſpective juriſ- 
dictions, one law both readily concurred 
in, though from far different views. By 
two ſtatutes in 1455, it was enacted 9, that $An.14;5 
no regalities ſhould afterwards be granted 3 
without deliverance of parliament; and that 
no office ſnould be granted for the future 
in inheritance at all. This law was favou- 
rable for the crown, as it tended to ſecure 
it againſt the future alienation of its juriſ- 
dictions. On the other hand, thoſe already 
poſſeſt of regalities and heretable offices, 
ſaw the greater ſplendor ariſing to their 
tamilies, from the ſingularity of a privi- 
ledge, which all others were precluded from 
procuring, But the views of both were 
diſappointed by the neceſſities of future 
princes, and the ambition of future great 

2 families; ; 
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families; things took their natural courf 
in ſpite of the political prohibition, and 
regalities and other heretable offices con. 
tinued to be granted as formerly. The 
king and the parliament on the ſucceſſion 
of every prince repealed,the farce of re- 
voking them; but deer added to the 
number of the grants, and every member 
of thoſe parliaments who could get ſuch 

ous, took them. 

But when the feudal ſyſtem abated in 


the cloſeneſs of its relations, when the dig- 
nity of the crown roſe, and when the 
riſing of the people diminiſhed in ſome de 
gree, the power of thoſe who had moſt in- 
tereſt in upholding that ſyſtem, then the 
feudal juriſdictions yielded to thoſe of the a 


fovereign. 

In all degradations of the feudal ſyſtem, A 

the burrows, from their tendency to a mor: 
general ſyſtem, were always the firſt t 

give way: they firſt then loſt the power of 
*An.1433 repledging by Aifale and by * ſtatute: the 
cep. i. barons followed and loſt by diſuſe the ſane " 
1 Baf. power. In the time of + Balfour this power 4 
P27 in the barons had almoſt intirely diſappear: 
ed, and the weakneſs of the eccleſiaſtici 


| regalities upon the reformation, made thei 
| rigs 
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ght of repledging dwindle away into 4 
right of ſitting in judgment with the juſ- 
ticiary, when he had uſed a prior ſeizure | 

or citation. 

What the feudal courts ; loſt, the king's = 
courts Ws ge The ſupreme court of 
council and ſeſñon t was erected by James t 1537. 
V. and indued with all the powers, which“ P. 36. 


the lords of ſeſſion or the lords of daily 


council formerly had, and with many more. 
Under the titles of extraordinary lords, ſe- 
veral peers of the realm took their ſeats in 
it; privileges were beſtowed on its mem- 
bers, its forms were preſcribed, its ſeſſions 
fixed, and regularity, power, and ſplendor 
conferred upon it. The importance of the 
conſtitution, was attended with equal im- 
portance in the effects of it; for in proceſs 


of time, this court put an end to appeals || | ese | 


through inferior courts, and by ſuſpenſion '% Bank. 
or advocation brought cauſes from the vol. 2. 
loweſt directly to itſelf: it made regali-? 55" 
ties ſubordinate to it in civil matters: 
it withdrew F the whole civil buſineſs from g Bank. 
the juſticiary: it reduced infeoffments vol. 2. 
though confirmed in parliament. It 2 
P t, IT eve“ An. 
aſſumed a legiſlative power under pretence mr I 
of paſſing acts of ſederunt, for the further= 
9 ing 


Hiſtory of 
ing of juſtice before itſelf; and it became 


a great + doubt among lawyers and politi- 
clans, whether its judgments were review- 


able in parliament. 

To balance the feudal juriſdictions even 
in the ſmalleſt matters, the ſame art which 
had been uſed in England for the ſame 


purpoſe, was uſed in Scotland. The in- 


ſtitution of 4 juſtices of peace was intro- 


duced by Tins VI. and their powers were 


daily extended. 


Upon the ſame general plan, the office | 


of juſticiary of Scotland was purchaſed 
back || by Charles I. from its proprietor, 
The court belonging to that office was new 
modelled by Charles II. $ and though con- 
fined to criminal matters, the juſticiary re- 
ceived new ſplendor in the model. As in 
thoſe reigns of which we have been juſt ſpeak- 
ing, it ſtill maintained its right of judging in 
the eccleſiaſtical regalities together with the 
baillie, if he neglected firſt to cite or to 
ſeize; ſo in the reign of king William, it 
endeavoured to aſſert the ſame right of 


judging in laic regalities, together with 


the lord who had eee to cite or to 


+ Sir G. M*kenzie obſ. on act 1457. cap. 62. 2 An. 1609. 
cap. 7. April, 1628. F An. 1672. cap. 16. 
"i ſeire 
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ſize the criminal within fifteen days of his 
committing the fact. The acts of 1693, 
1695, and 1702, ſtretch the power of the 
juſticiary into whatever regalities were in 
the highlands without ceremony; and the 
method of extending the ſame into the 
private juſticiary which the family of Ar- 
gyle had reſerved to itſelf, when it parted 
with the office of juſticiary general of Scot= _ 
land, is moſt curious: The act of * 1693 * Au. 
empowers the king to appoint for two 3 
years, mmiſſioners of juſticiary for the 
highlands, and though theſe are not allow- 
ed to extend their juriſdiction into the 
bounds of the private juſticiary, yet the earl 
of Argyle is obliged to grant a commiſſion 
to the king's commiſſioners, who under 


g pretence of the earl's commiſſion, are to 
ſtretch their authority into his bounds. 

" The act + of 1695 renews the commiſſion + Ai. 
g for three years, and ſtill the earl of Argyle 3 
is obliged to concur in it. In this form 

, the commiſſion e to be renewed, 

g till the year 1702 4, when a ſtatute varies f An. 
i the expreſſion fomewhat, only recommends 2 


it to the duke of Argyle to give his com- 
09 miſſion to the king's commiſſioners, or- 

ders the court to be fenced in the duke's 
8 2 name 
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name as well as the king s, and allows the 


duke to ſit as preſident 1n the court. With 


the antient proprictor of the feudal juriſ- 


diction, the ſhow and the form of autho- 


rity remained, but the reality and ſubſtance 


was with the king. And not contented 
with all this, the court of juſticiary in lat- 
ter times, took upon it ||, to review, as a 


ſaperior court, the ſentences of all the dif- 


ferent regalities. 

Yet even when the king's courts were 
gaining thoſe various ſuperiorities over the 
feudal courts, theſe laſt were far from be- 
ing ſunk altogether. Many baronies had 
{till a power of puniſhing with death; 
many ſheriffdoms and regalities were he- 


reditary, with conſiderable juriſdictions; 


and the attempts to extend the court of 


juſticiary into the bounds of the laic re- 


galities, ended in a few local temporary 
experiments, and no more. 

James VI. formed a plan of putting an 
end to the heretable juriſdictions of his 
kingdom: with vivacity enough to forma 
project, but with little prudence to con- 
duct, and with ſtill leſs conſtancy to pea- 
ſevere in it, he got an act of parliament 


Pa ng the wiſdom of his deſign, 


ordaining 


— AY „ „ 
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ordaining that reparation ſhould be made 
to the private proprietors, and naming 
commiſſioners, the higheſt perſons of the 
kingdom, to tranſact with them. All this 
great apparatus ended in nothing; a few 
ſheriffſhips were byought in, and ſome other 
f project equally vaunted and equally unſuc- 
a ceſsful came in the place of this. 
p Charles I. under pretence of the general 
reverationd in the beginning of every reign, 


r 


© W made an attack upon all thoſe regalities 

* and heretable offices, which had been grant- 

_ ed poſterior to the acts of 1455, prohibit- 

0 ing ſuch grants for the future. He wrote 
1; a letter to the lords of ſeſſion, declaring - 
e- that he meant not to be precluded by the 

5 preſcription of the ſtatute 1617, from at- 


of tacking theſe grants: but being afterwards 
re. adviſed of the impropriety of cutting down 
a WW ſo many grants which had been made 
and acquieſced in, by ſo many of his an- 

a ceſtors, which thoſe who got them, thought 
his they were ſecure in taking, and which had 
paſt from hand to hand by ſales and exe- 
cution, he deſiſted from his meaſure. Like 
many other incidents in this unfortunate 
| prince's reign, the unpopularity of the at- 
U3 oo 
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tempt remained with the king, the popu- 
larity of dropping it with his miniſters. 


Cromwell had enough of the monarch 


to ſee how inconſiſtent theſe pr vate juriſ. 
dictions were, either with the intereſt of 


the ſupreme power, or the ſafety of the 


people, but he had too much of the ty- 
rant, to think of making any reparation 
to the private proprietors, from whom $ 


$Scoball's he took their; Jul iſdictions, but to whom he 


acts, an. 
1654. 
cap. g 


7 An. 
1681. 


cap. 18. 


+ An. 
1690. 


cap. 28. 


gave nothing in return. 

In this progreſs of the gaining of the 
kings upon the feudal courts, I hardly 

take into my view, the act of 1681; an 
act forming propoſitions concerning the 
moſt antient feudal rights, yet founded on 
abſtract, not on feudal principles; an act 
unhinging the rights of the orders of the 
ſtate, granting no equivalent for thoſe 
rights, yet aſſerting there is nothing taken 
from their proprietors; an act, in fine, 
compoſed 1 in the days of ſlaver y, and Þ re- 
pealed in the days of liberty. 

The ſtatute of the preſent king came 
laſt, which aboliſhed ſome, and limited 
others, of ſuch of the territorial jurifdic- 
tions, as were found dangerous to the 
community; 3 gave their proprietors a juſt 

equi- 


Jun chen. 


. beſtowed additional elevation 
upon the judges of the .ſupreme courts, 
who beſt could know the laws of their 
country, and had the moſt intereſt to ſup- 
port them ; made the power of judging in 
general official, and brought the courts _ 
in Scotland nearly on the fame footing L 
with the courts in England, 


/ IE 


402." 8+ 


LL barbarous nations are obſerved Forms of 
1 to have a great deal of ſuperſtition, Nee” 
Y one benefit ariſing from which, is, that they 

\ have above other nations a regard for the 

t ſanction of an oath: legiſlators obſerve this, 

8 and endeavour through religion, to ſubject 

: to the rules of juſtice, that people, en 

; juſtice by herſelf could not bind. 

3 


Our Saxon anceſtors particularly, wk 

; advantage of this circumſtance, and drew 

the firſt determination of the law ſuits from 

the ſacred regard paid to an oath, As far 

0 back as the reign of + Hlothar and Eadric, t Leg. 
when a complaint was preferred againſt a 33 
party, he defended himſelf by his own oath, N. 4, Ke. 
and the oaths of a certain number of com- i, 
"0 - 4 purgators, 
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purgators, ſwearing to their belief of his 
credibility. 
This form of procedure might be toler- 


able in civil caſes, but in criminal caſes the 


|| Lex. 
ſt;em 
næ. 
§ Spell. 
gloſs. or- 
dalium. 


temptation to perjury was higher; there- 


fore in theſe, the ordeal was || afterwards 


introduced; and exorciſm, and & many 
other awful ceremonies uſed in it, the more 
eftectually to diſcover the truth. 

Abſurd as theſe methods of carry- 
ing on law ſuits may appear, they were 
neither of them deſtitute of foundation. 


As the Saxons were very regular and mi- 


nute in the diviſions of their people, as 
every family had an eye on the neighbour- 


ing families in its proper diviſion, and as 


the compurgators could be taken only from 


that diviſion, it is more than probable, that 


their oaths to the credibility of a party, 


gave a tolerable certainty that he was wor- 


thy of credit; and in the ordeal again, as 


* Lex. 
Athelſt. 
N. 21. 


the defender was allowed * to compound 


with the accuſer, the ordeal was only an 
expedient to force him to give ſatisfaction 


to the perſon he had injured. 


During the whole Saxon period then, 


theſe were the only forms in which con- 


troverſies in law were decided. 


But 


5 Juriſdlicbions. 5 


But when the Normans came over and 


ſettled in England; the mixture of foreign- 
ers and natives, the mutual hatred they 
bore to each other, the extenſions of a new 


ſyſtem, the convulſions in the old one, 


and the daily increaſe of numbers and of 
intercourſe, made people diſtruſt, and 


juitly, the oaths deen of e and com- 


purgators. 
It was very natural for a ſoldier, when 

he ſaw another going to carry off his pro- 

perty by a falſe oath, to challenge him to 


fight; the ſuperſtition of the times too, 


made people readily imagine, that heaven 
would interpoſe for the ſide that had right; 


and the frequent injuſtice ariſing from the 


perjury of parties, ſtood in need of a check. 


Theſe things had introduced the deciſion of 


law ſuits by combat into Normandy, and it 
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was by the Normans ” tranſplanted into + L. 


England : probably too, it was the example 


introduced the oath and ordeal into it. 


However abſurd this form of maintain- 


ing actions may appear, it was not alto- 
gether deſtitute of reaſon. At a time when 


S 


Gul. 1. 
Wi: — 


of the ſame Normans which made it find 8 
its way into Scotland, as the Saxon con- \; = «leg 


queſt or the Saxon example had form ꝛerly keg 


88. 


the paſſions of men were furious, and the 


that ſword, which might have raged abroad 


Hiſtory of 


voice of the laws weak, it was right to 
prevent general quarrels by particular 
combats, and to ſubject to rules in a court, 


without any, 

During the reigns of the Norman prin- 
ces, there appears to have been a tr uggle 
betwixt the clergy on the one hand, in 
ſupport of the oath and ordeal, and the 
laity on the other, in ſupport of the form 
of the combat; for though the oath and 


. the ordeal remained ꝗ in the publick ordo- Ml * 
$1, 16, Nances, and though ſome biſhops || took a f 
hy right 1 in their charters of uſing the ordeal, 0 
v. 1 wh 147. yet it appears, from almoſt every page of 4 
Doomſday, that the claimants were con- | 

_ tinually offering battle 1 in ſupport of thc ” 
rights. Nl 

But when more regular governments & 


| gong Ja. cial precept F to his itinerant judges, pro- 


came to be ſettled, the uncertainty ariſing 


from ſuch rules of judgment, was call N 
remarked.— The trial by oath went into 
diſuſe.— Henry III. in England, by a ſpe- 


nd. P. 87. hibited the trial by ordeal; William the 1 


Stat. 
Will. 
cap. 16. 


Lyon in Scotland &, reſtrained the abuſe of 


it, by diſcharging it in the courts of t . 
lorcs 


Juriſdicti Ons. 


lords, unleſs in preſence of his own judges: 
and Alexander II. + ar pN it altogs- 
EY II. in England , and David 

in Scotland ||, although they were not 


— 2} 


either to fight, or to throw himſelf upon 


an aſſize of twelve men. And even in this 
8 alternative, the duel was limited almoſt as 
. ſoon as the alternative was introduced. In 
x the courſe of theſe papers it has often been 


manners took place firſt in the burrows, 


* and threfore many of king John's § char- 
+ ters to burrows contain this clauſe, nullus 


was afterwards extended by degrees to other 
people; and David II. + granted to gentle- 


allowed to aboliſh the = altogether, yet 
granted to the defendant the privilege 


nd ſeen, that all declenſions in the feudal 5 


„rum Vati, at duellum. David I. * exempted 
burgeſſes in almoſt every caſe, from the ne- 
bei ceſſity of fighting. The ſame exemption 
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ents EY 
- men the privilege of fighting by a cham- 
5 ion. 

a 

* Laws, eſpecially laws ſo much connected 
10 with the manners of a people as theſe were, 
are a lon ti 

* g time e they are entirely 
1 the + Stat. Alex. 2. cap. 7. J Glanv. lib. 2. ca R 

\ſe of Maj. lib. 4. cap» 1. qvon. attach. cap. 61. ap. 4 we. 
F 4 2 p. 8. Leg. Burg, Cap. 14. + Star. David 2. 
lords, 


rooted 


| 2h Hory of - 

rooted out ; EN" therefore, notwithſtanding 
theſe various diſcouragements, it continued 
ſtill poſlible, to trage theſe forms of pro- 
cedure in the law. As ſome 1 biſhops in 
England had taken the right of ordeal in 
their charters, that right could not be ta- 
ken from them but by publick law. The 
combat || laſted in England, with the alter- 
native of an aſſize, for ſeveral reigns: One 
of the ſons of Edward III. S wrote a trea- 
tiſe on the form and the rules of the duel; 
and in one particular caſe it was uſed as 
late as the reign * of queen Elizabeth, and 


in Scotland it was uſed without any alter. 


native, in capital crimes, where there was 
a deficiency of other proof, In the time 
+ of Robert III, and even later, as appears 

from the authority I of Skeng, the trial by 
oath continued in Scotlandy In the reign 
of David II. || when either no proof was 
offered againſt the defendant, or § the 
proof was difficult to be brought: and in 
England it remains at this day in the wa- 
ger at law. By wager at law, the defend- 


D 
ant, where apparent proof is not brought 


1 Spellm. gloſſ p. 435. | Brac. lib. z. cap. 18. Seger. fol. 
137. F Spell. gloſſ. campus. “ Spellm. gloſſ. voc. campus, 
p. 103. + Stat. Rob. z. cp. 16. 7 Skene duellum. L Stat. 
Pavid 2. cap. 4. os David. 2. cap. 1 N. 6. 


Wd: by 


vu lien, ons. 


by the plantiff, is allowed to clear himſelf 
by his own oath, and the oaths of as many 


credible perſons, averring they believe he 


ſwears true, as the court ſhall appoint. 

With theſe exceptions, however, the 
form of procedure by aſſize gained con- 
tinually ground, till it came to be firmly 
eſtabliſhed Dots in England and! in Scot- 
f 


But a remarkable difference ariſing from 


the different conſtitutions of the ſuperior 


courts in England and Scotland, ſoon ap- 


peared in the two countries. 

The court of ſeſſion by James I. 0 II. 
the court of daily counſel by James IV. 
and the court of council and ſeſſion by 


James V. were all made to conſiſt of ſuch 
a number of judges as were ſufficient for 
an aſſize, and were therefore ſuppoſed to 


ſupply the place of one. 
In the ſheriff courts and in the juſticiary 
courts, the trial by j juries its likely, re- 
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mained as late as the reign * of James IV. 1 An 


but when the juſticiary was ſupplanted in cap 5 : 


his civil juriſdiction, by a more numerous 


{ct of judges. The practice of thoſe judges, 


to judge without a jury, ſet an example to 


the inferior courts, and in 1 theſe courts, 


the 
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H. Her w- 


| the trial by; jury in civil caſes fell into dif: 


+ Bark. 


ol. 2. 


P. 554“ 


uſe too. 
But the remains of the antient form of 


trial by jury in civil caſes are ſtill to be 


ſeen, in the procedure upon the three 


retourable and the three unretourable 


brieves. 


From the ſame principle that the court 


of ſeſſion is a jury, it is, that in one par- 
1Forgery. 


ticular caſe *, it is neceſſitated to take the 
whole proof in preſence of the whole judges; 


and that all proofs iſſuing from the court, 


ought regularly, and are generally report- 


ed to the whole judges. 


The example of the civil courts led 


many of the inferior ones, to judge in 


| ſmaller crimes without the aſſiſtance of a 
jury; but the court of juſticiary being ſu- 


preme, takes examples from its ancient 
cuſtoms alone, and- according to theſe con- 
tinues {till to judge by an aſſize. 

The ſame extent and refinement of ſo- 
ciety, which removed men from particular 
to general courts, and which made forms 
of trial depending upon chance, yield to 


the certain and uniform deciſions of law, 


produced another alteration in the form of 


In 


proced ure at law. 
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In all ſimple nations it is obſervable, 
that as there are a great many ceremonies 
uſed in conſtituting an obligation, or mak- 
ing good a transfer, ſo there are certain 
ſtrict and fixed forms uſed in all proceed- 
ings at law. Among ſuch a people, the 
tranſactions of mankind are not very in- 
tricate or numerous; all the claims ariſing- 
from theſe tranſactions are eaſily reduce- 
able into ſtrict forms; they are according- 
ly reduced into them, and judgment is 
given in the preciſe terms of theſe forms. 

Thus in the Roman law, originally, all 
actions were Htricti juris, the Patricians in- 
q vented the legis actiones, they reduced every 
claim that could be preferred into a cer- 


; tain brief, or what is in that law called a 
. ormula, and upon that formula, judg- 
ment Aridli juris was given. 
wa The ſame cauſe produced the ſame effect, 

both in England and in Scotland. Origi- 
b. (ally, in both countries, every right had 
* its particular brief | 45 ſlung from the f Skene 
x chancery aſſigned to it, in which it was pier de, 
BY be made good; and at that time no nat. brev. | 
0 judgments could be given except they ap- 
10 plied preciſely to the terms of the brief. 


This in England went ſo far, that before 
„ 


Weſtm. 


2. cap. 24. 


de caters, quod curia domini regis deficiat con- 


An. 
1491. 


cap. 24. 


querentes in Promi mum parhamentum, et ſcri- 
antun caſus in quibus concordare non poſſunt, el 


Hiſtory of 
the reign of Edward I. whenever there way 
a new caſe, that ſeemed to require a re- 
medy, the chancery referred the plantiff 
to petition the next parliament; but be- 
cauſe this multiphed petitions to parlia- 


ment, a ſtatute was paſt, authorizing the 


clerks of chancery to invent a new writ 


if the caſe was ſimilar to any caſe falling 


under a former writ, or if the clerks could 
not agree, ordering the caſe to be hung up 
till in the next parliament a writ ſhould be 
contrived for it. The ſtatute is in theſe | 
words: Et guotieſcunque de catero evenerit, in 
chancellar, quod in uno caſu reperitur breve, etin 
conſimili caſu cadente ſub codem jure, et ſimili in- 
digente remedio, non reperitur; concordent clerid 
de cancellaria, in brevi faciendb, vel atterminent 


referant eos ad proximum parliamentum, et d. 
conſenſu juriſperitorum fiat breve, ne contingat 


querentibus, in juſticia perquirenda. And in 


Scotland, by an act of F James the IV. it + 


was ordained, © That na brieves, not 5 
« uthers letters, be given to na partie, boi / 
« after the forme of the brieves of the 

65 chancelarie uſed in all times of before. 


And 


— 
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And by another * of James VI. it was or- An. 
585. 

dained, © That nae writer to the ſignet cap. 15 


e ſhould take upon hand, to wryte, or 
« put in forme, any maner of ſignature 
te or letter to be paſt his majeſty's hand, 
that conteins noveltie contrair the ac- 
« cuſtomed ſtile and forme.” _ 

But when men become more numerous, 
their intercourſe is greater, their actions 


are more complex, and conſequently their 
claims are leſs ſimple; for rights ſupported 
on new modifications of the actions of 
mankind, cannot be ſubjected to briefs in- 


vented at a time when theſe modifications 
were unknown; and as there is a greater 
latitude in the form of the claim, ſo there 
is a greater latitude in the views of the 
court. 

Hence in the Roman law, the diſtinc- 
tion betwixt actions ricti juris and bone 


dei; the directions of the prætor in theſe 


laſt to determine, uti inter bonos ef æquos 
agier oportet; the office of the prætor him- 
elf ad corri gendum et temperandum juris i- 
gerem; and the invention of actions præ- 
ſcriptrs verbis; hence in England, the per- 
miſſion given to the chancery of forming 


| new writs; the invention of actions on the 


X = inn. caſe ; 
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+ Craig. 
lib 2. 


17. 
par. 25. 
& Stair, 
lib. 4. 
* 


. 2. 
7 Bank. 


vol. 2. 


p- 556. 


Eſprit 
de loix, 
lib. 6. 

cap. 2. 


Hiſtory of, &c. 


caſe; and the juriſdiction of the chancery 


itſelf conſidered as a court of equity. Hence, 


in Scotland, the gradual extenſion + with- 
in theſe two hundred years, in the natures 
of ſummonſes; and the powers of the 
clerks to the ſignet; the acts before Srant. 


ed by all | courts; the general interlocu- 
tors ee only in general the pains 


of law, paſſed on the relevancy of crimi- 


nal libels; and the junction of a court of 
equity and of ſtrict law, in the conſtitu- 
tion of the college of juſtice. 

It is thus that laws gradually alter and 
gradually refine. Men complain of the 
multiplication of laws, of forms, and of 
courts; they do not ſee, (to uſe the words 
of an author || who ſaw through the whole 
ſpirit of law) that the trouble, expence, de- 
lays, and even dangers of judiciary proceed- 
ings, are the price which every ſubject pays 
for bis liberty. 


CHAP, 


. 3% 
CHAP. VIII. 


Hiſtory of the G of Par- 


lament. 


E W ſubjects of fende have more 
engaged the writings and the paſſions 
of men in Great Britain, than that regard- 
ing the conſtitution of parliament. But 
while ſome have directed their enquiries 
only to exalt the power of the crown, and 
others only to exalt that of the commons, 
few have tried the juſtneſs of their notions, 
by the only object which could throw light 
upon the queſtion, or beſtow aſſurance 
on their concluſions. The object I mean 
is that feudal ſyſtern, which varying in its 
ſtate, and extenſive in all its operations, 
made the conſtitution of parliament fol- 
low its gradual changes, in the ſame man- 
ner that it cauſed the nature of tenures, 
the power of alienation, the force of en- 
tails, the rules of ſucceſſion, the forms of 
conveyances, and the P! 'operty of juriſdic- 
tion, to vary with all its variations. 
e From 
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From the obligation of the king's vaſ- 


ſals to be ſuitors in his court is generally 


derived the origin of parliaments: the con- 


cluſion ſeems too haſty: did it follow from 


the vaſſal's being the object of juriſdiction 
himſelf in the king's court, or even from 
his attending there as a peer to his brother 
vaſſals in a judicative capacity, that there- 
fore he was intitled to become a law-maker 


himſelf, to adviſe and reprove that lord 


paramount, to whoſe court only as an ob- 
ject, or an inſtrument of juſtice, he owed 
attendance, or to controul his ſovereign 
in the adminiſtration of his government; 
parhaments then mult have ſome further 
foundation. 

The ſupreme government in all uncivi- 
lized nations is excceding lax. If the chief 
ruler is general in war and judge in peace, 


he is general only from the dread of the 


enemy, and becauſe in the time of war, it 
becomes the intereſt of all to ſubmit to one. 
He is judge only from the dread, that with- 
out a common ar bitrator, the country 
would become, even in time of peace, a 


ſcene of blood. But when things concern- 


ing the ſociety in general come to be con- 


| ſuited or determined, the power of conſult- 


8 ing 
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ing and of determining is conceived to lie 


in the ſociety itſelf, or in the heads of the 


tribes of it. As one of the ſociety the chief 


ruler has a right to be preſent at the deli- 


beration, and as the chief perſon of the 
ſociety he aſſerts and is allowed the right 


of preſiding in it; but his power is merely 
that of preſiding, attended with the influ- 


ence which perhaps, his priſiding may give 
him, and nothing more. If even as gene- 


ral in war his ſoldiers are diſobedient to 


him; if even as judge in peace he 1s not 


able to reſtrain his people from outrages ; 
it can hardly be thought, that he ſhould 


have a power of regulating the publick 
concerns of the ſociety without the en 


conſent of it. 
A general aſſembly of a nation, or of 


the heads of its tribes, ariſes, therefore, 
from the natural courſe of things; and the 


powers of ſuch an aſſembly, mutt in the 


ſame natural courſe be very extenſive, Per- 
haps, with regard to uncivilized nations, 


all reaſonings and concluſions from politi- 


cal views are fallacious, becauſe uncivilized 

nations are generally uncapable of forming 
ſuch views; yet, if theſe were attended to 
among the feudal nations at all, it could not 
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wiſe had the excluſive political part of the 
government in his hands, the military, ju- 


+ J d. 
CV. Lund. 


an, 
but occur, that poſſeſſed as the king was of 
the military ſervice of his vaſſals, of the 
power of judging them in his own courts, 


and of applying moſt of the profits of 


thoſe courts to his own uſe; if he had like- 


dicative, fiſcal, and political powers, would 
all have centered in his perſon; a junction 


which could not fail to be productive of 


deſpotiſm: but the feudal manners and 


ſpirit tended to an oligarchy. It was not 


likely that chieftans, who in the countries 
from which they originally came, were ſo 


little inferior to the prince, as to be called 
his Comites, that is, his companions; and 


who in the conquered countries were aſ- 
ſerting the ſame military, judicative, and 
fiſcal powers upon their own eſtates; would 
give up the ſole political adminiſtration to 
a perſon, the value of whoſe life was eſti- 
mated by the law like any other perſons, 
and whoſe murder was forgiven on the 


payment of a few + thouſand thrimſas by 


his murderer. Even in an age dark in po- 
litical views, it required no great reach of 
thought in the chieftans to forſee the dan- 
ger to themſelves, of joining ſo many 

powers 
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powers in the prince. Their former equa- 


lity gave them a right to be of his coun- 


ſels. The rule of the fiefs, that the vaſſal 


ſhould give intelligence and advice to his 


lord againſt his enemies, made this right 


a duty, and perhaps the frequent occaſions 
of attending in a judicative capacity, gave 


them the better opportunity of aſſerting 
that right, under pretence of performing 


the dutics of vaſlals and of judges. 
In the feudal ſettlements the perſons at- 


tending the king's great councils, called 
ſince parliaments, were the proceres regni, 


thoſe who had originally been his compa- 


nions, and were now his immediate vaſſals, 
whether civil or eccleſiaſtical, and the more 

conſiderable officers of his court and crown. 
I ſpeak at preſent not of Britain, but of 
Normandy, of all France, of the Low- 
Countries, of Germany, of Italy, and of 
the whole feudal world. In the antiqui- 


ties of none of thoſe countries, are the 


commons or the burgeſſes to be heard of 
as members of the great councils, the im- 
mediate vaſſals eccleſiaſtical and civil of 
the ſovereign, and the officers either civil 


or military of the {overeign, are the only 
perſons appear ing in them. 
5 They 


an 
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Barons, They who think that during the reigns 
| of the Saxon kings, and of the firſt prin- 


ces of the Norman race, there were no 
Parliaments in England, attend little to the 


ſtate of the feudal ſyſtem at the time; but 


they who think that the commons ſat du- 
ring thoſe reigns in parliament attend ſtill 


leſs to it. In the Saxon times the nation 


was compoſed of the lords of charterland 


both civil and eccleſiaſtical and the people 


under them, of the counts or earls, and 


the allodial people under them ; the people 


under the lords were either tenants at will, 


or for a few lives, ſlaves in a manner to 
their maſters, they could not pretend to 
become rulers over their countrymen : 
Thoſe again, who were under the counts, 
or the allodial people, were not even tied 
to the community by the feudal bond, and 
therefore could have no ſuffrage in the feu- 
* Spellm. dal councils; ſo that * the lords eccleſiaſti- 
$i PI” cal and civil, as holding of the crown, and 
tum et re the great officers in virtue of their offices, 


wel. as well as in virtue of their being generally 


+ Cart. vaſſals to the crown +, together with the 


__ 15 ſages of the law, either the king's judges 
11. 
or the king's council, called Sapientes, were 


the only conſtituent members of the Saxon 
"parks 


— + — A — — . 0 


a 


= © 
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parliaments. This will appear obvious 3 
any one, who takes aview of the preambles 
to the laws of moſt of the Saxon kings. We 
have no records of the laws of Scotland in 
thoſe diſtant ages; but from the authori- 
ties of our hiſtorians, the proceres regni, 
and the ſapientes or the ſages of the law, 
were the firſt conſtituent members of our 
parliaments. 
During the reigns of the firſt Norman 
princes, the commons were continued * * * Brad. 
in the ſame ſubjection; the allodial people * Dante” 
were indeed brought into the feudal ſyſtem, Bur. 
| but then from the book of doomſday, it 
) appears, that the whole lands of the coun- 
try were either the demeſne of the king 
and worked by his ſlaves, or tenants at 
| will; or were held by the great barons, or 
i the counts, or the church; and that in like 
- manner the burrows were either demeſne 
* of the king; or were held by the barons, 


d or the counts, or the church. From the 
$, ſame book it appears, that in the time of 
ly MW the conqueror, the whole lands of Eng- 
ne land, excluſive of thoſe of the church, 
es were poſſeſſed by 700 immediate vaſſals 


of the crown, an infinite number of men 
under them of a flaviſh condition, called 


er vi, 


| Hiſtory of the 
ſeroi, villani, bordarii, and a very few ſoc⸗ 
cage tenants of poor and trifling poſſeſſi- 
ons. As all who held of the king in capite 
ſat in parliament, the nation was at 
that time repreſented by a body as nume- 
rous as at preſent, and by the proprietors 
of almoſt the whole land of the kingdom, 
if one can apply the word repreſentation 
to men who ſat in parliament, not as re- 
preſenting others, an idea at that time un- 
known, but in their own right, not to 
protect the people from ſlavery, but to 


{ 

preſerve themſelves againſt tyrrany. 

Com- Calculated as the feudal ſyſtem was, to ; 
wens. bar the alienation of land property, it 0 
could not however withſtand the natural 1 
neceſſities and deſires of mankind ; it was 1 
impoſſible in the nature of things theſe 0 

700 original vaſlals would keep their fiets vi 

for ever diſmembered, creditors were cla- fr 
morous, younger children were to be pro- n. 

vided for, and therefore, in ſpite of all the MW ri. 
reſtraints of the feudal law, partitions of MW th 
eſtates were made, either voluntarily by dr 

their proprietors, or by force of law. or 
This increaſed the number of the kings co 
vaſlals in the counties, bi 


; Again, tr , 
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Again, although in the Saxon times the 
inhabitants of the towns or the burgwaren 
were in the loweſt condition, yet for the 

benefit of trade they had formed themſelves 
into communities and gilds; though in a 
manner the property of others, and ſub- 
ject to the officers and magiſtrates of thoſe 
in whoſe dominion they were; yet with 
reſpect to each other in matters of trade, 
they were allowed to have their own laws 


ö and police. As the Normans had the arts 
) of life among them more than the Saxons 
had had, the inhabitants of the towns grew 
0 into ſome eſtimation ſoon after the con- 
t queit: the Norman kings and lords be- 
| ſtowed upon thoſe communities and gilds 
$ which they found erected for the benefit 
ſt of their members only as traders, the pri- 
ts vileges of men and of freemen : they en- 
a- franchized the inhabitants; to the commu- 


0- nities, by way of appanage, they gave ter- 
he ritories in property; they farmed to them 
ok their own cenſus and taxes; they with- 
by WW drew the officers, who in right of the king 
or the lords, had governed the town, or 
gs collected its taxes, and allowed the inha- 
bitants courts, and officers, and magiſ- 
in, WF trates of their own, The charter of en- 
| | | fr anchiſe- 


316 1 Hiſtory of the | 
franchiſement of great Yarmouth by king 
John, points out moſt of theſe alterations; 

2 8 it relates *, Qyod progenitores domini regis 
d. tenuerunt, prodietum burgum, in manibus 
fats proprits, bercipiendo omnia proficua inde 
exeuntia, de portu, uſque ad tempus Joannis 
regis qui conceſſit villam, burgenſibus ville, 
ad feodi firmam. The gift of the territory 
in perpetuity, and the feofirm of the cen- 
ſus and taxes in perpetuity, conſtituted a 
fief not in the members of the community, 
but in the community itſelf. This fief 
was ſaid to hold by a tenure, from the 
ſubject of it called burgage; the commu- 
nity repreſented by the governing part of 
the burrow was the vaſſal in it; and when, 
either by the original right of the king, 
or by a right derived to him from the 
lords, the king was ſuperior in this fie 
that governing part was the immediate 
vaſſal of the crown, and if the members 
of it obſerved the feudal principles and 
orders, they owed attendance in parliament, 
not as barons, but as vaſſals to the crown, 
and if not in perſon, from the inconvent- 
ency of their too numerous appearance, 
yet by repreſentatives elected by them. 


hes. 6 0 
| 125 


e 
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Lord Coke ſays +, the king ſhall not 13 

have © primer ſeiſin of lands holden in sc. 103. 
e burgage, as ſome have ſaid; for that 1s 

no tenure in capite.” Madox r, in his 3 


Firma Burgi, brings a number of autho- —_— 


| rities to ſhow, that burgage was accounted cap. 1. 
| a tenure in capite, It may be true with — 
; lord Coke, that it was not a tenure in 

: capite, to the effect to carry primer ſeſin, 

\ but ſurely it can bear no doubt, that it 

. was a tenure in capite, to the effect of 

f obliging to attendance in parlhament.— 

K In the time of the conqueror, none but 

. vaſſals by military tenures were intitled to 

af ſit in parliament, becauſe at that time all 

n, the vaſſals in capite who had their lands in 

9 deſcent, held by military tenures; but when 

he many of theſe tenures were changed into 


ef, tenure by ſoccage, the perſons poſleſſed 
ate of them ſtill fate in parliament, becauſe, 
ers on the one hand, they were not v:/arr, and 
ni on the other hand, they were the king's 
nt, immediate vaſſals. In the ſame manner, 
= when ſome time after the conqueſt, the 
tenure of burrows was changed, or rather 
was created, and their communities were 
made to hold freely of the crown, inſtead 
of being! in demeſne, can it be doubted, 
that 
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318 . Hiſtory of the 
that their members, or the repr W of 
their members, likewiſe ſat in parliament ? 
they were not vilani more than the ſoccage 
tenants, and they held immediately, that 
is in capite, of the king equally with them. 
The preamble to the ſtatutes of Robert 
III. ſays, © ſummonitis, more ſolito, bur- 
« genſibus, qui de domino rege tenent in 
e capite. | 

The alteration made in the condition of 
theſe inhabitants, then, tended to increaſe | 
the number of the kings vaſſals in bur- f 
rows. c 
Add to this partition of the original fiefs, t 
akd to this erection of the burgage hets, a 
that the crown came further into the cuſ- v 
tom, of granting its demeſne lands, both 
in the counties, and in the burrows, in 
fief. 
This was a third ſource of increaſe to 
the number of the king's vaſſals. 
Theſe changes produced a great altera- 
tion in the appearance of the orders of the 
ſtate; for as the ancient ſummons to par- 
* Mag. liament ordered all thoſe to come *, qui d 
dan. & nobis tenent in capite, the vaſſals who had a 


Joan- 


J o right to come thither, once few and power- 


Rob. 3. 5 | ful, 
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ful, were now become numerous beyond 
meaſure, and many of them poor. 

This attendance at a time when the ſame 
advantage did not accrue from it as at pre- 
ſent, and parliaments were held much oftener 
than they are now, was by theſe laſt, com- 
plained of as a burden. There are in- 
ſtances in the hiſtory of England, of bar- 
ons denying their tenures to avoid the at- 

tendance, of burrows denying their title, 
of ſheriffs returning, that in whole coun- 
ties they could not get a burgeſs to ſend up; 
and lord Coke's declaration *, that char- * Coke 


g ters granted of exemption from parliament, SP 
, are againſt law, ſhows that ſuch charters 

- were atked, and were given. In order 

h to relieve thoſe then, who were unable to 

n bear the burden of attendance, it was or- 


dained, that the great barons ſhould at- 
to tend in perſon, but the ſmall barons and 

the burgeſſes only by their repreſentatives; 
a- and it is likely that a repreſentation from 
he the burgeſſes, as early as the burgeſſes came 
u- into parliament, had paved the way for a 
d: WF repreſentation from the ſmall barons. At 
the ſame time a diſtinction was made in 
the form of ſummoning the greater and 
the ſmaller vaſlals: the tormer were ſum- 
moned 5 
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* An. 
1427. 


ca p. 101. f 
free tenants needed not come to parliament, 


Hiſtory of the 


moned each freillative per literas regis, the 


latter only in general per vicecomites. 
This alteration in the perſons ſummon- 
ed, and the manner of ſummoning to par- 
liament, muſt probably have happened by 
ſtatute in the reign of king John. The 
record of the ſtatute is loſt, together with 
the other ſtatutes of his reign; but the 
form of the diſtinction in the ſummons is 
preſerved, in the Magna charta of that 
prince. And in the writs of his ſon Henry 
III. the ſheriffs are directed to return the 
knights of the ſhire, and the burgeſſes. 
The like alteration happened in Scotland, 
though at ſomewhat a later period, as the 


declenſion of the ſtrict feudal ſyſtem came 


always later in this country than in Eng- 
land. The record of the ſtatute is preſerv- 
ed in the year 1427 *. By that ſtatute it 
was declared, that the ſmall barons and 


provided they ſent commiſſioners from the 


: ſhires, but that the king ſhould ſummon 


the great barons, and chur ch-men, by hi 
ſpecial precept. 


Theſe laws bringing the repreſentatives 


of the flures and of the burrows into pat- 


lament 


Cunſtitulion of Parliament. 


liament, laid the foundation of the power 
8 of the commons, in Great Britain. 
great number of members in the 

Engliſh parliament made it difficult, in all 


The 


the perambulations of parliaments, to find 


one room capable of holding the whole 
members; and therefore they came to be 
divided into two houſes. 


the Scotch parliament on the contrary, 


| being leſs numerous, the ſame difficulty of 


finding a room large enough did not oc- 


cur; and therefore, even after the intro- 


duction of the commons, the whole mem- 


bers ſat in one Dante and made but one 
_ allembly. 


It has been ſaid, that the vile of 


ſitting in parliament was given to com- 
miſſioners of ſhires, in England, by Simon 
de Montfort, to ſecure him in his power. 
It has been ſaid, that the ſame privilege 
was given to the commiſſioners for bur- 

rows, by Edward I. in order to procure 

from them ſupplies, when he was in war 


with France, and foreſaw it from Scotland, 


The miſtake ariſes from attading too much 
to political, and too little to natural and 
The feudal ſyſtem, ſlow 


to feudal views, 


The members of 
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and regular in its movements, was not to 


Y e 
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Peers. 


Hiftory of the 
be whirled about, in ſubſerviency to mi- 
niſters, or even to exigencies. The ranks 
of the ſtate intitled to government, 
were fixed in the original conſtitution; 
gradual alterations in the conſtitution 


might produce gradual alterations in the 


ranks of the ſtate, and accordingly, the 
gradual infranchiſement of the burrows, 
and the gradual diſmembering of the great 


baronies, brought the burgeſſes and the 


freeholders into parliament : but that new 
ranks ſhould be made, by a political nod, 
to ſtart up at once, in order to deprive 
thoſe of government, who had poſſeſſed it 
for ccnturies, is not to be credited, in that 
iyſtem, which of all others, was the moſt 
exact, in aſcertaining the orders of men. 


If the commons were brought into parlia- 


ment, to ſerve a political purpoſe, in Eng- 
land, what was the political purpoſe, and 
where was the Montfort, or the Edward, who 


brought them into parliament in Scotland? 


The ſame diſſipation of land property, 
which brought the commons into parlia- 


ment, produced a great alteration in the 
nature of the nobility, intitled to fit there. 


Originally, dukes, earls, and barons 


were no other than officers appointed over 


certain 


Cunſi tution of Parliament. 


certain diſtricts, the Poſſeſſion of which 
gave them a title to certain emoluments 

and privileges, and ſubjected them to cer- 

tain duties. One of theſe privileges, and 

| likewiſe duties, was attendance in parlia- 

ment. It has been ſhown, that originally 
feudal grants were not even hereditary : : 

as ſoon then, as a duke, earl, or baron 
was ſtriped by the prince, of power over 
his diſtrict, he ceaſed to be an officer; he 
owed no longer attendance in parliament, 
and the perſon who was put in his place 
in the province, took his place in the great 
council: afterwards, theſe offices came to 
be hereditary, and none could be ſtriped 
of them, except for their crimes; but ſtill, 

it a perſon ſtriped himſelf of his office, by 
giving away, or ſelling his fief, it is ob- 
vious, by a continuation of the ſame prin- 
ciples, that he ceaſed to be a feudal officer, 
he could not enjoy the privileges attached 
to a ſubject which he had given away, nor 
render duties in return for that fief which 
another enjoyed. Hence it appears, that 
the feudal peerage was originally territo- 
rial, not attached to the perſon, but to 
the poſſeſſion of the feudal eſtate. The 
caſtle of Arundel conferring an earldom _ 
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rn 


| + Earl- 
dom of 


Wigton ; 


Hiſtory 1 the 
on the proprietor of it, is ſaid to be A 


remain of the old law, m this reſpect, : 


in England: and “* the late eſſays on 


Britiſh antiquities give us an inſtance, 
in Scotland, of an + earldom fold for mo- 


ney, by which ſale, all the honours at- 
tending it, were transferred to the pur- 
chaſer. | 

This conſtitution might laſt as in as 


there were few fales of fiefs, and as long 


as only powerful families or perſons were 
the purchaſers: but when in the progreſs 


of luxury, alienations became frequent, 


and through the ſame progreſs mean people 
were enabled to become purchaſers ; it was 


impoſſible, that either the pride of the no- 
bility, or the ſplendor of the kingdom, 


could ſuffer ſo unnatural a mixture. The 


peerage then ceaſed to paſs with the fief: 


the king, in order to prevent the body 
from expiring, created peers himſelf ; theſe 


Fat with thoſe who were ancient peers by 
preſcription; and the dignity of peerage 


from being feudal, territorial, and official, 


became allodial, perſonal, and honorary, 
I) he author of the late Eſſays on Britiſh 
Antiquities, has traced the progreſs of this 
alteration with wonderf ul accuracy. From 


3 | | tis 


Conſtitution of Parliament. 


« Scotland, the notion of territorial digni- 


« ty being quite worn out, an earls pa- 


« tent is ſo framed, as to import a mere 


« perſonal dignity, without relation either 5 


<« to office, or to land.“ 
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his enquiries it appears, that * the firſt F. 84. 
form of the creation of an earl, was | 
that of a grant of an office over a coun- 
e ty,—When by the multiplication of 
c earls, the earldoms were become more 
« numerous than the counties, the form 
© was to erect a particular eſtate into an 
« earldom, or county; which was all that 
« was neceſſary, to beſtow upon the pro- 
« prietor, the territorial dignity.— After- 
« wards, when the notion of perſonal 
* honour crept in; certain ſolemnities were 
«© uſed at the creation of a peer, ſuch as 
e girding him with a ſword, covering his 
head with a cap of honour and circle of 
| « gold, all of them marks of perſonal re- 
e ſpect.— And now, both in England and 


The erection of the houſe of commons - 


in England, whoſe intereſts being to ſup- 


port. the people, were oppoſite to thoſe of | 
the lords; and the introduction of the new 


nobility, who owing their riſe to the crown, 


were devoted to it; tended much to weak- 
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ing country, and though originally the 


H ery of the 


en the power of the ancient barons. At an 


ra when the commons had riſen upon 


the barons, and yet had not quite ſunk 
them, ſo that both balanced and weakened 
each other, Henry VIII. was the moſt 


abſolute monarch that ever ſate on the 


Engliſh throne. At an era when the 
commons had riſen upon both the king 


and the peerage, Charles I. was in a ſtate, 


the weakeſt that a king of Engiang had 


ever been reduced to. 


The ſimilar conſtitutions of parliament 


in England and Scotland, by the introduc- 
tion of the commons, and of the new no- 
bility, ought to have had, it would be 


thought, ſimilar effects in both countries; 
yet they had not. In England, the com- 
mons roſe immediately to vaſt power: in 


Scotland they never attained any power in 
the legiſlature, and it is only ſince the re- 
volution, they attained even common irec- 


dom. 
Many things contributed to this differ- 


_ ence. 
The moſt general and important cauf 


was the different circumſtances of the two 
nations themſelves: England was a trad- 


land 


- Yitution t Parliament. : 
land proper ty was ingroſſed by the great 


nobles, yet in the progreſs of trade, the 


commons bought from thoſe nobles,” great 
part of their lands: but power follows 
property: the ſame cauſe then, which 


made the nobility powerful originally, 


made the commons powerful afterwards. 


In Scotland, on the other hand, we had 


little or no commerce; the land property 


was ingroſſed by the nobility ; and it con- 


tinued to remain fo, as long as we had 
parliaments : the ſame cauſe then, which 


raiſed the commons in the one COUNTY, 
depreſſed them in the other. 


Again, the commons in England form- 


ing an aſſembly ſeparate from that of the | 
| peers, became a body more diſtinguiſhed 


by themſelves: they reared up rights and 


privileges peculiar to their aſſembly: once 
made a diſtin& order in the conſtitution 
of government, they ſtruggled to ballance 


the peers, and having ballanced them, 
they ſtruggled next to overcome them : 
being taken from the commons, they were 
favoured by them, and favoured the com- 
mons in return. The knights of ſhires, 


and the burgeſſes in Scotland, on the con- 


trary, continued all along to ſit in the 
fame 
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 Hiflory of the 
ſame houſe with the peers: the nation car. 
ried away with the ſplendor of theſe laſt, 
loſt ſight of their own repreſentatives ; 
and the repreſentatives themſelves impoſed 
upon by the ſame ſplendor, loſt the idea of 


their own importance. There could be 


no balance where there was no diſtinction 

of aſſemblies: the commons could ſet up 

no diſtinct rights and privileges in a ſingle 

body, of which they only made a part: 

and not favoured by the people, they 

would not favour the people in return. | 
Again, by the ſtatute Qia Emptores in 

England, upon the diſmembering of a fief, £ 

the new purchaſers were made to hold not 

of the alienor, but of the chief lord; and 1 

therefore when the king's vaſſals were al- a 


lowed to alienate, all the purchaſers from " 
them were made to hold directly of the m 
crown: whereas, in Scotland, as the ſta- * 
tute Qua Emptores did not take effect, I '* 
many of the purchaſers held of the lords th 
from whom they purchaſed, ſo that the ſh 
crown vaſſals were not multiplied by the l 
addition of all the new purchaſers —Fur- © © 
ther, in England, by an act of * Heny 4 


VI. every free-holder poſſeſſed of land of 


_ forty ſhillin 95 of preſent rent, was intitle 
to 


Con 2 lution * N 8 


to vote at elections, which law ſtands to 
this day: whereas, in Scotland, by an act 
of James + VI. none were intitled to vote f 4n. 


in the counties, who had not a forty ſhil- 5 550 1 
ling land, not of preſent rent, but of old 
extent, holding of the king. By an act of 


+ Charles II. thoſe voting on church lands t an. + 


were obliged to have 1000 /. Scots of pre- 8 3 5. 


ſent rent. By another act in that 5 reign, 5 4". 


1081, 
voters were obliged to have either a 40 cap. 21. 


ſhilling land of old extent, or 400 J. Scots 


of valued rent. And by later ſtatutes ſtill 
greater attention is obliged to be ſhown, 
to the purity of rolls, ſo circumſcribed in 


their nature, and where intruſion and 
abuſe would be ſo provoking.Laſtly, by 
repeated refolutions of the houſe of com- 
mons in England, it has been determined, 
where preſcription has not fixed the man- 
ner of electing in particular boroughs, 
that the election of members for boroughs, 


| ſhall be, not in the common council, but 


in the whole body of the burgeſles ; where- 
as, in Scotland, the election for a borough 
lies in the common council, and not in 
the whole body of burgeſſes. : 
By this variety of differences, it has ies 
pened, that while there are above 30,000 
wy e voters 
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voters in ſome particular counties in Eng. 
land, there are not in Scotland, above 
3000 voters, free-holders and common 


council men included. 
The conſtitution of Scotland, till incor- 


| porated with that of England, was in fact 


a mixture of monarchy and oligarchy : the 


nation conſiſted of a commonalty without 
the privilege of chuſing their own repre- 


ſentatives; of a gentry intitled indeed to 
repreſent by election, but unable to ſerve 
the nation; and of a nobility, who op- 
preſſed the one, and deſpiſed both. _ 

In this ſituation, the repreſentatives of 


the commons diſcouraged with their own 


inſignificancy, either did not attend the 
parliament, or ſurrendered their privileges 


when in it. It appears by the acts of 
1457, and 1503, that though the act of 


1427 had given the free-holders a power 


of ſending repreſentatives to parliament, 


yet none, or few, were ſent : and in fact, 
for forty years before the act of 1587 *, it 
is certain, that not a ſingle baron by te- 


nure attended the parliament. The ercc- 


tion of the lords of articles, a court com- 


mittee, which under pretence of preparing 
buſineſs for the | rliament, ame and 
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excluded what they pleaſed, annihilated 
almoſt the conſtitutian of that body. Is it 
then to be wondered at, that while the _ 
Engliſh parhament, in the reign of Charles 
II. were arraigning the conduct of that 
king and his miniſters, the Scotch parlia- 
ment were pouring forth, to a prince not 


beloved by their nation, addreſſes, filled 


The revolution firſt brought other max- 


ims into our government, and the union 
gave other rights to our part of the legiſla- 
ture; fo that now, our lords and commons 


auder-- 


with adulations +, to a miniſter who was * Doke of 


hated by themſelves. dale. 


being incorporated with thoſe of the Eng- 


liſh, the conſtitution of Scotland is ſettled 


upon that juſt poiſe, betwixt monarchy, 


ariſtocracy, and democracy, which has 


made the conſtitution of England the 
wonder of mankind, 


Whether the limited number of the 
Scotch electors, or the extended number of 
the Engliſh, is the moſt advantageous, is 


doubtful, For if the former is more eaſily 


managed by a miniſter, the latter is more 


eaſily driven into fury by a faction. And 


though it is true, that what concerns all, 
ould be judged of ay all, yet it is equally 


_ juſt, 
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juſt, that thoſe who have the largeſt ſhare 


of the property, ſhould likewiſe have the 


largeſt ſhare of that * e, which is 


to diſpoſe of it. 
In the declenſions of almoſt every part 


of the feudal ſyſtem, the Engliſh have gone 


before us: at the diſtance ſometimes of 
one, and ſometimes of many centuries, 


we follow. However diſtant, at preſent, 
the proſpect may appear, there is no im- 
poſſibility, in a future age, that that limi- 


tation of electors, which ſubſiſts at pre- 


ſent, from the lingering of the feudal ſyſ- 


tem amongſt us, may give way, to the 
more extended, and allodial right of elec- 


tion, which takes place among the Engliſh. 


